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Plaintiff Parallel Networks, LLC (“Parallel Networks” or “Plaintiff) files this Petition
and Motion to Vacate Arbitration Award because the arbitrator: (1) exceeded his powers by re-
writing the contract and granting Jenner & Block, LLP (“Jenner”) an award that did not draw its
“essence” from the contract; (2) excluded and refused to hear evidence pertinent and material to
Parallel Networks’ claims; and (3) manifestly disregarded Texas law, ethical rules, and public
policy governing contingency fee contracts.

INTRODUCTION

The fundamental issue before the arbitrator was whether a termination provision in a
contingent fee agreement that allowed Jenner to terminate and seek hourly fees instead of a
contingency fee was enforceable. The arbitrator refused to rule on the enforceability of this
provision during summary judgment and again in the arbitration award. Instead, the arbitrator
fashioned his “own brand of industrial justice” and awarded Jenner a fee based on a sweeping re-
write of the termination provision in the contingent fee agreement. In doing so, the arbitrator
grossly exceeded his powers, blatantly disregarded over 150 years of well-settled Texas law
governing attorney-client fee agreements, set aside Texas public policy, and ignored Texas

ethical rules.
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Paralle] Networks engaged Jenner on a contingent-fee basis to represent Parallel
Networks in two patent litigation lawsuits in Delaware. In its contingent fee agreement with
Paralle] Networks, Jenner included an unenforceable and unconscionable termination provision
that allowed it to terminate the representation and to convert the contingency fee arrangement
into an hourly fee arrangement at Jenner’s sole and unfettered discretion. After a summary
judgment hearing in one of the Delaware cases, Jenner began to calculate which course of action
would result in a recovery that would be more favorable for Jenner: seeing the cases through
conclusion, which would have allowed Jenner to be paid through a contingency fee, or
terminating the representation which Jenner thought would allow it to be paid its hourly fees.
Jenner ultimately determined that it was not in its economic interests to continue to represent
Parallel Networks and terminated its representation of Parallel Networks so that it could seek its
hourly fees.

With the assistance of successor counsel (and despite Jenner’s bad advice before
termination to settle the Delaware cases for “whatever it could get”), Parallel Networks
succeeded on appeal when the Federal Circuit Court of Appeals vacated the district court’s
adverse summary judgment of non-infringement. After remand, Parallel Networks retained
additional law firms to prepare one of the cases for trial. Through the efforts of successor
counsel, Parallel Networks ended up settling that case shortly before the commencement of jury
selection. Shortly after Parallel Networks settled that case, and more than two and a half years
after it abandoned Parallel Networks, Jenner reappeared and demanded that it be paid its full
hourly fees, despite its unilateral termination of the representation of Parallel Networks based
solely upon Jenner’s economic interests. In its demand letter, Jenner claimed that it was entitled

to over $10 million in hourly fees. When Parallel Networks refused to pay Jenner its hourly fees
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because such fees were unconscionable—fees which amounted to more than half of Parallel
Networks’ total recovery in one case and more than the entire recovery Parallel Networks had
received in the second case—Jenner filed its demand for arbitration and again sought more than
$10 million in hourly fees.

For over a year during the course of the arbitration, Jenner forced Parallel Networks to
defend against this unconscionable $10 million fee demand. It was not until an arbitration
summary judgment hearing when Jenner finally retreated from this untenable position. Finally
conceding that its initial demand for its full hourly fees was unconscionable, Jenner changed
course and asked the arbitrator instead to award it damages of either $3.2 million or $4.4 million
which was calculated as a percentage of the $10 million in hourly fees that Jenner had initially
demanded from Parallel Networks.

Despite Texas law precluding the award of any recovery to a contingent-fee attorney who
withdraws without just cause, the arbitrator issued an award in favor of Jenner. The arbitrator’s
award was premised upon the arbitrator finding that Jenner’s subjective concerns and self-driven
motivations entitled Jenner to receive compensation—a finding that contradicts Texas Supreme
Court and Fifth Circuit precedent as well as Texas disciplinary rules governing attorney-fee
agreements. In addition, the arbitrator’s award was devoid of any mathematical calculation for
determining attorney compensation as required by the Texas Disciplinary Rules of Professional
Conduct. Finally, the award was wholly unsupported by the text of the contingent fee
agreement. Parallel Networks moves to vacate the award.

PARTIES
Plaintiff Paralle]l Networks, LLC is a limited liability company organized and

existing under the laws of the State of Delaware, with its office in Texas located at 1700 Pacific
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Avenue, Suite 2320, Dallas, Texas 75201.

2. Defendant Jenner & Block, LLP is a limited liability partnership with its principal

office in Chicago, Illinois, and with offices in Washington, D.C.; New York, New York; and Los

Angeles, California. Jenner may be served with process by serving its managing partner, Susan
———

Levy, at 353 N. Clark Street, Chicago, [llinois 60654,

JURISDICTION AND VENUE

3. This Court has jurisdiction under Texas Government Code § 24.007.

4, Venue is proper pursuant to Texas Civil Practice & Remedies Code § 15.002
because all or a substantial part of the events giving rise to this action occurred within this
County. Venue is also proper in this County because this is the County in which the arbitration
award was made.

FACTUAL BACKGROUND
A, Jenner’s Representation of Parallel Networks

5. On June 27, 2007, Parallel Networks and Jenner entered into a Contingent Fee
Agreement pursuant to which Jenner agreed to represent Parallel Networks in two Delaware
cases involving Oracle and QuinStreet (the “Delaware Actions™).'

B. The Contingent Fee Agreement

6. The contingent fee agreement between Jenner and Parallel Networks (the “CFA”)
is governed by Texas law. See Ex. A, CFA. Under the CFA, Parallel Networks was not
obligated to pay hourly fees, but instead Jenner’s fee was contingent on proceeds from any

Enforcement Activities concluded by Jenner. /d at4,95.

' A more detailed recitation of the parties’ dealings is in Respondents’ Second Amended Answering
Statement and Counterclaims, attached as Ex. R (filed under seal).
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7. Paragraph 2 of the CFA requires Jenner to represent Parallel Networks “on all
matters arising out of or related to Enforcement Activities in which Jenner & Block is retained
by [Parallel Networks].”

8. Paragraph 3 of the CFA states Jenner shall not have any right or claim to a
Contingent Fee Award in the event of “ethical or business conflicts or other commercial or legal
impediments.”

9. Under Paragraph 7 of the CFA, entitled “Impairment of Rights,” the “Parties
covenant that they will not take or forebear from taking any activity or action that would or could
be reasonably expected to impair the other Party’s rights under this Agreement or in any
Enforcement Activity in which [Jenner] is representing [Parallel Networks].”

10.  Paragraph 9.a of the CFA discusses termination by Parallel Networks; Paragraph
9.b discusses termination by Jenner.

11. Paragraph 9.a of the CFA provides that if Parallel Networks terminates the CFA,
it shall:

(1) compensate Jenner & Block for all time expended . . . af the regular hourly

billing rates charged by Jenner & Block for its attorneys and legal assistants (in

lieu of the Contingent Fee Award applicable to such Enforcement Activity . . .;

(i) reimburse Jenner & Block for all previously unreimbursed Enforcement

Expenses incurred by Jenner & Block under this Agreement; and (iii) at the

conclusion of any Enforcement Activity, pay Jenner & Block an appropriate and

fair portion of the Contingent Fee Award based upon Jenner & Block® [sic]

contribution to the result achieved as of the time of termination of this Agreement

(to the extent that Jenner & Block has not already been compensated under

Section 9.a(i) hereunder). (Emphasis added).

12, Paragraph 9.b of the CFA provides that if “Jenner & Block determines at any time

that 1t is not in its economic interest to continue the representation . . .,” it may terminate the

CFA upon 30 days’ written notice. Paragraph 9.b further states that if Jenner terminates, it “shall

PETITION AND MOTION TO VACATE ARBITRATION AWARD




continue to be entitled to receive compensation from [Parallel Networks] pursuant to (i), (ii), and
(iii) in the preceding paragraph up to the date of such termination . . . .”

13.  Jenner selected Texas law to govern the CFA but did not research whether
Paragraph 9 was enforceable under Texas law.

14.  The CFA also contains an integration clause (Paragraph 15) stating that it may
only be amended or modified in writing, executed by both parties.

C. The QuinStreet Case

15.  QuinStreet has two business segments: (1) a web hosting business (DSS) and (2)
a lead generating business (DMS), which allows a website visitor to fill out a form to request
more information about that website owner’s products or services.

16.  The information necessary to prove QuinStreet infringed the patents-in-suit
includes, among other things, QuinStreet’s source code, configuration files, and other technical
documentation.

17.  In October and November 2007, Jenner accused QuinStreet’s Apache platforms
(including Apache and Apache/Tomcat (JBoss)) of infringement. By April 2008, Jenner knew
that QuinStreet’s DMS business used the Apache and Apache JBoss platforms. See Ex. B, April
3, 2008, email from B. Bradford to H. Roper, G. Bosy, et al. Despite knowing that DMS used an
accused platform, Jenner did not evaluate QuinStreet’s DMS business, prepare any infringement
claim charts (required in patent infringement cases), or assess the magnitude of Parallel
Networks’ damages based upon revenues generated by QuinStreet’s infringing DMS platforms at
any time during its representation of Parallel Networks. Instead, as Paul Margolis, a Jenner
partner, testified during the arbitration, Jenner only focused on QuinStreet’s web-hosting

business, DSS—*[t]hat’s all we cared about.”
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18.  Jenner possessed more than sufficient information to know that QuinStreet’s use
of Apache in its DMS business infringed Parallel Networks’ patents and that such claims were
lucrative. Jenner, however, failed to follow-up on such information and to advise Parallel
Networks about the valuable infringement claims Parallel Networks had against QuinStreet for
its DMS business.

19.  During the course of the QuinStreet case, QuinStreet provided source code,
various technical documentation, financial documents, and interrogatory responses which
confirmed that QuinStreet’s DSS and DMS businesses infringed the patents-in-suit.

D. Jenner Internally Discusses Termination of the CFA

20.  Beginning in the fall of 2008, Jenner began to have internal discussions regarding
the economics of representing Parallel Networks. Despite exchanging several memoranda
outlining the merits of the Delaware Actions, case strategy (including Jenner’s internal
dichotomy in views on damages and settlement strategy), and Jenner’s business decision
regarding whether to continue its representation of Parallel Networks, none of these
communications, details, or recommendations were ever conveyed to Parallel Networks.
Incredibly, Ms. Mascherin billed Parallel Networks for the time spent on drafting these
memoranda that were for Jenner’s internal use and that were never disclosed to the client.

21.  Ms. Mascherin, who had been assigned to the case by Susan Levy, Jenner’s
managing partner, was looking out for Jenner’s interests as she plotted what course of action
Jenner would take to obtain the most money.

22.  For example, Ms. Mascherin wrote and distributed to Jenner management a
“Settlement Strategy” memo dated October 21, 2008, in which she urged Jenner to “re-examine

the Contingent Fee Agreement with [Parallel Networks] and determine whether it is in the firm’s
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strategic and financial interests to continue its engagement with [Parallel Networks] and to
pursue additional lawsuits.” See Ex. E, Oct. 21, 2008, Memorandum at 7. Ms. Mascherin took
all of the information she knew about Parallel Networks and its litigation position in account
when considering whether terminating Jenner’s relationship with Parallel Networks or
continuing the representation was the better financial deal for Jenner. Ms. Mascherin did not tell
Parallel Networks about her assessment,

23. At the same time that Jenner was internally discussing whether it should terminate
its representation of Parallel Networks, George Bosy, the senior patent litigator on the Parallel
Networks trial team, was in discussions with Mr. Fokas for Jenner to take on additional Parallel
Networks matters and recommending to management that Jenner consider representing Parallel
Networks in other patent cases. See Ex. F, Oct. 24, 2008, Memorandum from G. Bosy to Jenner
Contingent Fee Committee.

24, On December 4, 2008, the Delaware district court granted summary judgment of
non-infringement in the Oracle case. The effect of the summary judgment ruling against Parallel
Networks’ patent enforcement program was devastating. According to Kevin Meek, the senior
patent litigation partner from Baker Botts who argued Parallel Networks® appeal at the Federal
Circuit, unless the summary judgment ruling was reversed, Parallel Networks’ entire patent
licensing “program [was} comatose. It’s dead.”

25.  Within three hours of receiving the adverse summary judgment ruling, Jenner
attorneys internally discussed how much longer Jenner wanted to continue the representation of
Parallel Networks and how best to recoup Jenner’s investment in the case. See Ex. G, Dec. 4,

2008, e-mail from T. Mascherin to A. Valukas and S. Levy. Jenner believed that it could
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“terminate the engagement for any reason” and “[Jenner] would remain entitled to be
compensated at a minimum for [its] fees incurred, based upon [] regular hourly rates.”

26. At a time when Parallel Networks needed its counsel to fight to overturn the
catastrophic summary judgment ruling, Jenner was working on how to terminate the attorney-
client relationship and get paid the maximum amount. No one from Jenner told Parallel
Networks that Jenner was considering terminating its representation of Parallel Networks.
Instead, on December 18, 2008, Ms. Mascherin telephoned Mr. Fokas to convey Jenner’s
recommendation that Parallel Networks should try to settle the Delaware Actions for whatever it
could. This recommendation was made to Mr. Fokas despite the widespread internal belief by
the Jenner trial and appellate team that the summary judgment ruling would be overturned on
appeal. The sentiments of the Jenner trial and appellate teams about the merits of the appeal
were never conveyed by anyone at Jenner to Mr. Fokas.

27.  Indeed, Jenner’s appellate group felt “strongly about the merits of [an] appeal,”
given that their team had been *personally involved in three prior appeals of patent cases where
[Judge] Robinson was reversed in the Federal Circuit.” Ex. H, Dec. 30, 2008, email from P,
Margolis to S. Levy and T. Mascherin. Multiple Jenner attorneys (all members of the triat team),
including Harry Roper, George Bosy, David Bennett, and Paul Margolis, all testified that they
also thought it was a very winnable appeal. They believed that the adverse summary judgment
opinion was wrong and inconsistent with the claim construction opinion upon which summary
judgment of non-infringement had been granted. Mr. Bosy, who was the senior patent litigator
on the Parallel Networks trial team, believed that the ruling was “wholly erroneous” and that it
would get reversed. The trial team believed it was “probably one of the best [appeals they’d]

seen.”
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28.  Despite the strong belief of Jenner’s appellate and trial teams in the merits of the
appeal, i.e., that the summary judgment ruling would get reversed on appeal, Jenner withheld
that information from Paralle] Networks and instead told Parallel Networks that its chance of
success on appeal was only 30-50%. Remarkably, Jenner went so far as to tell Mr. Fokas, “In
this case, we think that the arguments and circumstances that would lead the Federal Circuit to
uphold the decision are relatively stronger than the arguments and circumstances that would lead
to reversal.” Ex. I, Jan. 8, 2009, email from P. Margolis to T. Fokas.

29. Jenner also was more interested in figuring out how to get paid than in continuing
to expend effort on prosecuting the Delaware Actions. For example, in a December 2008
internal e-mail, Ms. Mascherin noted that damages in the QuinStreet case ranged “from a few
million (in which case [Jenner] would not recoup [its] investment in the case) to approximately
$20-30 million (at which level [Jenner] would probably recoup [its] investment, perhaps plus a
small bonus).” See Ex. J, Dec. 13, 2008, e-mail from T. Mascherin to S. Levy at 3. This email
and Jenner’s damages assessment were never shared with Parallel Networks. Ms. Mascherin
also reiterated that in the event Jenner terminated and Parallel Networks recovered damages,
Jenner remained entitled to be paid its “fees incurred up to the time of termination, at [its] regular
hourly rates; . . . [and] a fair portion of the contingent fee award based upon [Jenner’s]
contribution to the result achieved at the time of termination, to the extent that [Jenner has] not
yet been paid for all of [its] fees incurred.” Id at 4.

30.  In another internal e-mail, Ms. Mascherin stated that “[d]epending on what
[Parallel Networks] decides to do re. pursuing settlement or prosecuting [its] appeal, the firm will
need to decide whether to terminate [its] engagement with the client . . . .” See Ex. K, Dec. 18,

2008, e-mail from T. Mascherin to S. Levy and R. Bricker, § 1. Jenner was continuously
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weighing whether it should fulfill its contingency fee agreement or terminate and seek hourly
fees but did not tell its client that its advice during this time was tainted by its own financial
considerations.

E. Parallel Networks Pays Jenner all Outstanding Expenses Prior to Jenner’s
Termination

3. When Jenner agreed to represent Parallel Networks on a contingent basis, it knew
that Parallel Networks’ only source of revenue was from settlements received from its patent
licensing and enforcement program. Indeed, Harry Roper (the head of Jenner’s intellectual
property section) testified that Mr. Fokas had informed him during Jenner’s due diligence of the
Delaware Actions that Parallel Networks’ revenues were from its licensing program.

32.  Throughout Jenner’s and Parallel Networks’ relationship, Parallel Networks paid
Jenner as it received monies from its various litigation settlements. George Bosy, a senior Jenner
partner who was on Paralle] Networks’ trial team, testified that it was common for Jenner to
contact clients at the end of the year to try to collect on bills—Jenner “did that with everybody.”

33. It was only in mid-December 2008—shortly after an adverse summary judgment
ruling in the Oracle case—that Jenner told Parallel Networks for the first time “that the firm’s
position is that expenses must be paid by year end or we will not proceed with any further work,
and that if the trial is going ahead we require a retainer to cover the out of pocket expenses”. See
Ex. C, Dec. 17, 2008, email from T. Mascherin to G. Bosy.

34.  Seven days later, and in response to Jenner’s request for payment, Parallel
Networks paid all outstanding expenses before Jenner terminated the CFA.

35, Terri Mascherin, a member of Jenner’s Management Committee, conceded that
after Parallel Networks paid the outstanding expenses on December 24, 2008, there was no

active breach by Parallel Networks, and any prior breach was cured. See Ex. Q, Dec. 31, 2008,
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Memorandum from T. Mascherin to S. Levy at 2.

36.  Jenner ultimately determined that it was not in its interests to continue its
representation of Parallel Networks under the terms of the CFA. On January 2, 2009, Jenner
terminated its representation of Parallel Networks. The termination letter did not state any cause
for termination, referencing only Paragraph 9.a of the CFA, which permits Jenner to terminate
solely based upon the firm’s economic interests. See Ex. D, Jan, 2, 2009, letter from P. Margolis
to T. Fokas. Jenner could not have terminated based on unpaid expenses (as it initially claimed
when it filed its Demand for Arbitration) because Parallel Networks had already paid all
outstanding expenses owed to Jenner.

37.  Given Jenner’s intimate familiarity with the Oracle case and the summary
judgment arguments, Parallel Networks attempted to convince Jenner to represent it through the
Federal Circuit appeal. Ms. Mascherin testified that pursuing the appeal was Jenner’s
responsibility under the CFA; however, Jenner refused to live up to its contractual
responsibilities to handle the appeal on a contingent fee basis and instead refused to represent
Parallel] Networks in the appeal unless Parallel Networks agreed to a different financial
arrangement with Jenner, including payment of hourly fees for the appeal and a substantial
retainer. The parties could not agree on revised financial terms, and Jenner proceeded with
terminating the client relationship instead of fulfilling its obligations under the CFA.

F. Paralle] Networks Prosecutes the QOracle and QuinStreet Cases with Substitute
Counsel

38.  Because of the adverse summary judgment ruling in the Oracle case, Parallel
Networks could only find substitute counsel to represent it on an hourly basis.
39.  To fund the hourly fees for the Oracle appeal, Parallel Networks quickly settled

the QuinStreet case based upon the information given to it by Jenner. Parallel Networks later

PETITION AND MOTION TO VACATE ARBITRATION AWARD




learned during the course of the arbitration proceeding that Jenner failed to properly prosecute
the QuinSireet case, causing Parallel Networks to settle with QuinStreet at a substantially
reduced amount. |

40.  On April 28, 2010, the Federal Circuit vacated the adverse summary judgment
ruling in the Oracle case and remanded the case back to the district court for further proceedings.

41.  On May 13, 2011, just three days before the commencement of trial, Parallel
Networks and Oracle settled. The settlement with Oracle included a provision for a future
arbitration proceeding that would address new or amended claims that came out of patent
reexamination proceedings of the patents-in-suit at the U.S. Patent & Trademark Office, which
were being handled exclusively by Baker Botts. Jenner had no role in the re-examinations or in
negotiating the Oracle settlement. As of the date of the arbitration hearing between Parallel
Networks and Jenner, the potential Oracle arbitration had not occurred.

42. Jenner is not counsel for the future arbitration with Oracle nor has it ever done
any work with respect to the Oracle arbitration.
G. Jenner Demands its Hourly Fees

43.  More than two-and-a-half years after Jenner abandoned its representation of
Parallel Networks, and a month after Parallel Networks and Oracle settled, Jenner’s firm counsel,
Russell Hoover, sent a demand letter to Parallel Networks for $10,245,492 in hourly fees, which
Jenner claimed were “more than two years past due” from when Jenner terminated its
representation of Parallel Networks. Mr. Hoover stated that Jenner’s demand was for payment in
full at the time of termination and was not contingent on anything:

Pursuant to Paragraphs 9(b) and 9(a)(i) of the Agreement, Jenner’s fee
entitlement for that representation totals $10,245,492. Jenner terminated the

Agreement effective February 9, 2009, and since then has received no payment
against the fee obligation at all.
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The Agreement is a Contingent Fee Agreement, with the contingency applicable
up fo the date of the Agreement’s termination. Jenner was given the option to
terminate the Agreement on 30 days prior written notice if we determined at any

> 113

time that it was not in Jenner’s “economic interest to continue the representation
pursuant to the Agreement”. Upon such termination, Jenner was to receive
compensation “for all time expended by Jenner & Block [up to the termination
date] on any Enforcement Activity undertaken on behalf of [Parallel Networks]
at the regular hourly billing rate charged by Jenner & Block for its attorneys and
legal assistants” with that to be “in lieu” of the Contingent Fee applicable to such
services . . . .

This is a very large receivable, which is now more than two years past due.
Parallel Networks has made no payments whatsoever against this liability and we
have received no explanation of why. [. . .] Our position is quite simple: The
contract specifically spells out that to which we are entitled on fermination of
the Agreement,

See Ex. L, June 17, 2011, letter from R. Hoover to D. Bennett.

44,  Parallel Networks’ counsel responded by informing Jenner that the provision of
the CFA pursuant to which Jenner was secking its hourly fees was unconscionable and
unenforceable under Texas law, and that given the significant injury that Jenner had caused to
Parallel Networks, any payment to Jenner was unwarranted.

45. When Parallel Networks refused to pay Jenner in accordance with its demand
letter, Jenner filed its Demand for Arbitration (“Demand”} with JAMS, in Dallas, Texas,
asserting three claims: (1) breach of contract, (2) quantum meruit, and (3) promissory estoppel.
H. The Arbitration Proceeding

46.  Inits Demand, Jenner sought over $10 million in fees which amounted to more

than half of the total recovery obtained from Parallel Networks in the Oracle case and more than

the entire amount Parallel Networks received in the QuinStreet case. During her deposition in
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the arbitration, Susan Levy, Jenner’s managing partner, testified that it was Jenner’s position that
Parallel Networks owed Jenner $10 million,

47.  Jenner initially claimed that it terminated its representation of Parallel Networks
due to a failure to pay past expenses. Faced with irrefutable evidence from its own internal
emails and memoranda that Parallel Networks paid outstanding expenses in full prior to
termination, Jenner later dropped this false contention.

48.  In response to Jenner’s demand, Parallel Networks asserted counterclaims against
Jenner for breach of the CFA, breach of fiduciary duty, and legal malpractice.

49.  In its breach of contract claim, Parallel Networks asserted that Jenner prematurely
terminated its representation of Parallel Networks, forcing Parallel Networks to find substitute
counsel to represent it on an hourly basis and to settle the QuinStreet case at a substantially
reduced value in order to fund the Oracle appeal.

50.  After obtaining discovery in the arbitration, Parallel Networks first learned that
Jenner had failed to do the necessary work to determine the extent of QuinStreet’s infringement.
Parallel Networks discovered that the information received from QuinStreet during the
arbitration contradicted information Jenner gave it when Jenner represented it in the underlying
QuinStreet case. In particular, Parallel Networks leamed that despite Jenner’s claims to Parallel
Networks that it did not have enough information to determine whether QuinStreet’s DMS
business infringed the patents-in-suit, QuinStreet had in fact produced (as early as the fall of
2007) sufficient information to show that DMS did in fact infringe.

51. On September 11, 2012, the arbitrator held a hearing on Parallel Networks’
motion for summary judgment. Recognizing that demanding its full hourly fees ($10 million)

was unconscionable under the terms of the CFA, Jenner belatedly conceded in response to the
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arbitrator’s questions that it was no longer seeking its full hourly fees (notwithstanding that
Jenner had forced Parallel Networks for over a year to defend against a $10 million demand).

52. On September 14, 2012, after the close of discovery and a month before the
scheduled arbitration hearing, Jenner sent a new demand letter to Parallel Networks, seeking
$4,439,270 plus 23% of any settlement Parallel Networks received from a future, and not yet
filed, arbitration with Oracle. However, Jenner’s own expert, Tom Cunningham, testified that he
“had not expressed the opinion™ that $4,439,270 plus 23% of any settlemeﬁt Parallel Networks
may receive from a future arbitration with Oracle “is a number that should be paid to Jenner &
Block under any circumstances that exist today.”

53. From October 15, 2012, through October 25, 2012, the parties conducted an
arbitration hearing at JAMS in Dallas, Texas.

54.  During the hearing, the arbitrator improperly excluded testimony from Keith
Lowery, an inventor of the patents-in-suit, regarding QuinStreet’s configuration files and
excluded QuinStreet technical documents, which materially affected Parallel Networks’ ability to
present its legal malpractice claim against Jenner.

55.  Throughout the hearing, Jenner changed its position as to how much it was
seeking in damages, eventually requesting the arbitrator rewrite Paragraph 9 to now award
Jenner a “fair” fee, a formulation found nowhere in the CFA.

56. On January 18, 2013, the arbitrator issued the Arbitration Findings and Award.
See Ex. M, Arbitration Findings and Award (“Award™), a true and correct copy of which is filed
under seal. For Jenner’s breach of contract and quantum meruit claims, the arbitrator awarded
Jenner $3,000,000 and 16% of the net proceeds of any settlement or recovery paid to Parallel

Networks from any future arbitration or settlement with Oracle. Because he found for Jenner on
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its quantum meruit claim, Jenner’s promissory estoppel claim was denied. The arbitrator denied
all of Parallel Networks’ counterclaims, finding that Paralle]l Networks was not entitled to
recover any damages from Jenner. Finally, the arbitrator awarded Jenner its attorneys’ fees in
the amount of $1,394,000 and pre- and post-judgment interest.

57.  Parallel Networks now files this petition and motion to vacate the Award.

ARGUMENT AND AUTHORITIES
A, Legal Standard

Under the Federal Arbitration Act (“FAA™), an arbitration award may be vacated when:
(1) the arbitrator exceéded his powers, or so imperfectly executed them that a mutual, final, and
definite award upon the subject matter submitted was not made, or (2) the arbitrator was guilty of
misconduct in refusing to hear evidence pertinent and material to the controversy or of any other
misbehavior by which the rights of any party have been prejudiced.’

An arbitrator exceeds his powers when his award does not “draw its essence” from the
contract.’ To determine whether an award meets this “essence test,” courts assess “whether the
award, however arrived at, is rationally inferable from the contract.”* Vacatur is proper if “there
is no rational way to explain the remedy handed down by the arbitrator as a logical means of
furthering the aims of the contract.™ If the arbitrator ignores his responsibility to construe the

parties’ agreement in an “evenhanded way” and instead dispenses his “own brand of industrial

29 U.S.C. § 10; see also Gulf Coast Indus. Workers Union v. Exxon Co., USA, 70 F.3d 847, 850 (5th Cir.
1995).

* Exxon Corp. v. Exxon Emps.’ Fed'n of Tex., 874 F. Supp. 138, 142 (N.D. Tex. 1994); Timegate Studios,
Inc. v. Southpeak Interactive, LLC, No. 4:09-cv-3958, 2012 WL 948282, at *3 (S.D. Tex. Mar. 20, 2012)
(citing Executone Info. Sys., Inc. v. Davis, 26 F.3d 1314, 1324 (5th Cir. 1994)).

* Executone, 26 F.3d at 1325.
‘i
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justice,” the award must be set aside.° An award that is not anchored in any recognized law is
- 7
improper.

Additionally, if an arbitration award “indisputably runs contrary to clearly applicable law

known to the arbitrators, then the district court can vacate the award as manifestly disregarding

8

the law.”™ If the arbitrator “appreciated the existence of a clearly governing principle but

decided to ignore or pay no attention to it,” vacatur is required.”

B. The Arbitrator Exceeded his Powers by Re-writing the CFA and Awarding Jenner
an Award That Did Not Draw its “Essence” From and Was Contrary to the
Language of the CFA

(111

[A]rbitral action contrary to express contractual provisions will not be respected’ on

judicial review.”'? “If the language of the agreement is clear and unequivocal, an arbitrator is

sl

not free to change its meaning. Here, the arbitrator’s award cannot be reconciled with the

provisions of the CFA.

8 Int'l Union of Op. Eng'rs, Local 351 v. Cooper Natural Res. Inc., 163 F.3d 916, 919-20 (5th Cir. 1999).

’ Timegate Studios, Inc., 2012 WL 948282, at *10; see also Beaird Indus. Inc. v. Int’l Union, 404 F.3d
942, 946 (5th Cir. 2005) (affirming the district court’s decision to vacate the arbitration award because
“the Arbitrator has failed utterly to draw his conclusions from the essence of the [agreement]”).

8 Brabham v. A.G. Edward & Sons, Inc., 376 F.3d 377, 385 (Sth Cir. 2004). The Supreme Court of the
United States has not yet decided whether “manifest disregard” of the law is an independent ground for
review or a judicial gloss on the enumerated grounds set forth in 9 U.S.C. § 10. See Srolt-Nielsen S.A. v.
AnimalFeeds Int’l Corp., 130 S.Ct. 1758, 1768 n.3 (2010).

® Brabham, 376 F.3d at 381-82 (quotation omitted).
% Executone, 26 F.3d at 1325.

" Houston Lighting & Power Co. v. Int'l Brotherhood of Elec. Workers, 71 F.3d 179, 184 (5th Cir. 1995);
see also Rock-Tenn Co. v. Paper, Allied-Indus. Chem. & Energy Workers Int’l Union (Pace), AFL-CIO,
CLC and Local Union No. 4-0895, No. 3:02¢cv2582, 2003 WL 22398814, at *5 (N.D. Tex. Sep. 30,
2003).
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1. Texas law prohibits enforcement of the termination provision relied upon by
Jenner

When interpreting and enforcing fee agreements, it is “not enough to simply say that a
contract is a contract. There are ethical considerations overlaying the contractual relationship.”'?
Thus, a lawyer may not enter into an arrangement for, charge, or collect an unconscionable fee.'?

In determining whether a fee contract is unconscionable, courts use the Texas
Disciplinary Rules of Professional Conduct to determine whether a fee agreement is contrary to
or violates public policy.'* For example, Texas law holds that unilateral option provisions in fee
agreements—where the attorney transforms the fee structure from a contingency fee to an hourly
billing arrangement, or vice versa, at his or her sole discretion—are unenforceable. '’ Lawyers
and their clients cannot waive or contract around these public policies.'®

In Texas, a “contingent” fee is allowed when the fee is dependent on the outcome of a
matter.'”” Thus, an attorney who undertakes a contingent fee representation bears “the risk that

he or she will receive ‘no fee whatsoever if the case is lost.””'® This element of risk justifies the

attorney’s potential for a greater contingent fee." This risk-sharing also incentivizes lawyers to

> Hoover Slovacek LLP v. Walton, 206 S.W.3d 557, 560 (Tex. 2006).
" TEX. DISCIPLINARY R. OF PROF’L CONDUCT 1.04(a).

" See, e.g., Lemond v. Jamail, 763 S.W.2d 910 (Tex. App.—Houston [1st Dist.] 1988, writ denied);
Fleming v. Campbell, 537 S.W.2d 118, 119 (Tex. Civ. App.—Houston [14th Dist.] 1976, writ ref’d
n.r.e.).

'* Hoover Slovacek LLP, 206 S.W.3d at 561, see also Wythe II Corp. v. Stone, 342 S.W.3d 96, 103 (Tex.
App.—Beaumont 2011, pet. denied) (finding provision of fee agreement giving attorney sole option to
convert hourly billing to contingent fee unenforceable).

'® See, e.g., Hoover Slovacek LLP, 206 S.W.3d at 561 (finding that contingent fee provision was
unconscionable and unenforceable); Scoville v. Spring Park Homeowners Ass'n, Inc., 784 S.W.2d 498
(Tex. App.—Dallas 1990, writ denied).

"7 TEX. DISCIPLINARY R. OF PROF’L CONDUCT 1.04(d).
'® Hoover Slovacek LLP, 206 S.W.3d at 561.
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work diligently and to obtain the best results possible.*”

Despite the arbitrator’s failure to consider the enforceability of Paragraph 9.a(i),
Paragraph 9.a(i) gives Jenner the option to unilaterally convert its contingent fee into an hourly
fee. The Texas Supreme Court has held that such a unilateral option provision is unenforceable
as a matter of law because the attorney’s fee is no longer contingent, and because it subverts the
purpose served by contingency fee agreements by shifting ali the risk of the representation to the
client.?' The Texas Committee on Professional Ethics has adopted the same view as in Hoover
Slovacek LLP and in Wythe II

An agreement obligating a client to pay the attorney the greater of (a) a fee that 1s
reasonable if determined and collectable strictly on a contingent basis or (b) the
highest fee that would be reasonable based strictly on an hourly rate appears to
violate DR 1.04 because (1) the uncertainty of collection normally would not be
considered in arriving at a fee for services on an hourly rate and (2) a higher fee
payable only out of a recovery on a contingent fee basis normally would be
justified due to the uncertainty of collection.*

Jenner did exactly what the courts in Hoover Slovacek LLP and Wythe Il and the Texas
Committee on Professional Ethics admonish against. During its representation of Parallel
Networks, Jenner evaluated when was the best time to drop Parallel Networks, noting that Jenner
could walk away at any time and be compensated at its hourly fees. See Ex. G, Dec. 4, 2008, e-
mail from T. Mascherin to A. Valukas and S. Levy. After the adverse summary ruling, Jenner

determined that the contingency fee would not pay off, so it terminated its representation of

Parallel Networks.

20 Id

2 Id. at 559; see also Wythe I Corp., 342 S.W.3d at 103 (finding provision of fee agreement giving
attorney sole optton to convert hourly billing to contingent fee unenforceable).

2 TEX. ETHICS OP. 518 (September 1996) (emphasis added).
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2. Jenner acknowledged the unenforceability of Paragraph 9.a(i)

Recognizing the problems with Paragraph 9.a(i), Jenner abandoned its attempt to recover
under Paragraph 9.a(i). Instead, Jenner asked the arbitrator to ignore that provision, re-write
Paragraph 9, and award a “fair” fee based upon several alternative—and unsupported—
calculations performed by Jenner’s expert, which were unsupported by the text of the severed
paragraph. Under Jenner’s proposed rewritten Paragraph 9, Jenner would be given whatever
“fair” fee the arbitrator thought it should be awarded. In effect, Jenner sought a pro rata portion
of the Contingent Fee Award even though it terminated the CFA, and the CFA and Texas law do
not provide such a remedy.

Such an interpretation and rewriting of Paragraph 9 conflicts with the CFA for at least
four reasons. First, Paragraph 9.a of the CFA provides for payment of hourly fees, followed by
expenses, and then a portion of the contingent fee award based upon Jenner’s “contribution to the
result achieved as of the time of termination” of the CFA, but only “fo the extent that [Jenner]
has not already been compensated under Section 9.a(i) hereunder.” The arbitrator turned
Paragraph 9.a(iii) into a stand-alone provision because Jenner knew that a recovery under 9.a(i)
was impermissible.

Second, the result achieved by Jenner at the time of termination was an adverse summary
judgment ruling. The arbitrator awarded Jenner fees based on the ultimate result achieved by
Parallel Networks’ successor counsel more than 2 years after Jenner terminated instead of the

result achieved “as of the time of [Jenner’s] termination.”
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Thus, the Arbitrator rewrote Paragraph 9.a as follows:

Contract Language Arbitrator’s Re-write

[Parallel Networks] shall; (i) compensate [Parallel Networks] shall pay Jenner &
Jenner & Block for all time expended by Block a fair portion of the Contingent Fee
Jenner & Block on any Enforcement Award based upon the result achieved.
Activity undertaken on behalf of
[Parallel Networks] at the regular hourly
billing rates charged by Jenner & Block
for its attorneys and legal assistants (in
liew of the Contingent Fee Award
applicable to  such  Enforcement
Activity), provided, however, that
[Parallel Networks] has not terminated
this Agreement as a result of a material
breach of this Agreement by Jenner &
Block (and such breach was not cured
within thirty (30) days of the receipt by
Jenner & Block of written notice from
[Parallel Networks] of such material
breach); (ii) reimburse Jenner & Block
for all previously unreimbursed
Enforcement Expenses incurred by
Jenner & Block under this Agreement;
and (iit) at the conclusion of any
Enforcement Activity, pay Jenner &
Block an appropriate and fair portion of
the Contingent Fee Award based upon
Jenner & Block® [sic] contribution the
result achieved as of the time of
termination of this Agreement (to the
extent that Jenner & Block has not
already been compensated under Section
9.a.(i) hereunder).

Third, the arbitrator’s re-write violated Paragraph 3 of the CFA which states that Jenner
will not be entitled to any contingent fee if it terminates for business or commercial reasons.

Fourth, the arbitrator also violated Paragraph 15 of the CFA, which provides that “[t]his
Agreement may be amended or modified from time to time but only by a written instrument

executed by the Parties.” Under Paragraph 15 of the CFA, the arbitrator did not have authority
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to re-write the CFA. Thus, the arbitrator exceeded his powers by repeatedly changing the
express terms and provisions of the CFA. In doing so, the arbitrator violated the “essence” test.?

Even with the arbitrator’s re-write, Paragraph 9 still violates Texas law because it fails to
provide a clear and accurate explanation of how a fee was to be calculated. Texas Disciplinary
Rule of Professional Conduct 1.04(d) and comment 8 require that contingent fee agreements
state the method by which the fee is to be determined and “to give at the outset a clear and
accurate explanation of how a fee was to be calculated.” Failure to do so renders a fee
unconscionable.?’

Significantly, the arbitrator’s Award also failed to mention anywhere the testimony or
expert reports of Professor David Hricik, a preeminent expert on ethics in patent litigation.®
Professor Hricik submitted a 56-page expert report and a 14-page supplemental report regarding,
among other things, the unenforceability and unconscionability of Paragraph 9 of the CFA and
Jenner’s forfeiture of attorneys’ fees because it withdrew from the representation without “just
cause.” The arbitrator’s failure to take into account Professor Hricik’s expert testimony
discussing relevant Texas case law is further evidence of the arbitrator’s manifest disregard of
Texas law.

During the arbitration, Jenner’s expert conceded that there were numerous ways to

calculate a fee under Paragraph 9, testifying to at least two different amounts based on different

2 See, e. g., Timegate Studios, Inc., 2012 W1, 948282, at *11 (vacating arbitration award where arbitrator
violated provisions of the contract).

# See TEX. DISCIPLINARY R. OF PROF’L CONDUCT 1.04.
B Id; see also Hoover Slovacek LLP, 206 S.W.3d at 565.

% Professor Hricik has also written a book, “Ethical Considerations in Patent Litigation,” that specifically
addresses the issues presented in the underlying dispute, as well as taught courses on legal ethics in patent
litigation, Professor Hricik is currently on sabbatical from Mercer University School of Law to clerk for
Chief Judge Rader of the United States Court of Appeals for the Federal Circuit.
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calculations: $4,439,270 or $3,287,347.27 And, Jenner’s ever-changing position on the amount
and calculation of fees that it was seeking throughout the arbitration demonstrate that even
Jenner did not have a clear idea of the amount due under Paragraph 9. To make matters even
worse, the arbitrator used neither of Jenner’s calculations, choosing instead a $3 million amount
without any explanation as to how the arbitrator calculated such a fee. Thus, the arbitrator’s
award violates both the Texas Disciplinary Rules of Professional Conduct and the express terms
and provisions of the CFA.

Each of these failures to follow the express terms of the CFA—awarding Jenner an
arbitrary fee of $3 millton unanchored to the terms of the CFA in disregard of Texas law and the
Texas Disciplinary Rules of Professional Conduct—constitutes an independent basis for vacatur
under 9 U.S.C. § 10(a)(4). In addition, because the award is contrary to the CFA’s express
contractual provisions, the award fails the “essence test” and should be vacated in its entirety.

C. The Arbitrator Exceeded the Scope of His Authority by Awarding Jenner 16% of a
Future, Speculative Arbitration

Notwithstanding the unenforceability of Paragraph 9, the arbitrator also awarded Jenner
an addittonal 16% of the net proceeds of any settlement or recovery paid to Parallel Networks
from any future arbitration or scttlement by Oracle.”® In doing so, the arbitrator exceeded the
scope of his authority in at least three ways.

First, the arbitrator fashioned an award not expressed in the CFA by providing a measure
of damages not enumerated in the CFA. Paragraph 9.a(iii) states that under certain
circumstances, Parallel Networks is to pay Jenner “an appropriate and fair portion of the

Contingent Fee Award based upon Jenner & Block’s contribution to the result achieved at the

%7 See Ex. M (filed under seal), Award at 30 n.S.
2 See id. at 50.
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»”

time of termination of the Agreement . . . " Based upon this contractual provision, the
arbitrator awarded Jenner 16% of a future arbitration with Oracle, which may or may not occur,
where the uncontroverted evidence is that the future arbitration relates to different claims, issues,
and parties, and for which Jenner has not and will not perform any work. In other words, Jenner
has not contributed to—let alone achieved a result for—this not-yet-filed arbitration;
nonetheless, the arbitrator randomly granted Jenner 16% of its total value. Jenner was not even
counsel for Parallel Networks when it entered into the settlement agreement with Oracle, which
contains the provision regarding a future arbitration proceeding with Oracle.

Second, the arbitrator exceeded the scope of his authority because he provided no basis
for his 16% award. Jenner never amended its Demand to seek a percentage of the future
arbitration as a damages award. The arbitrator failed to perform any analysis to explain the 16%
figure. Instead, he plucked a random number from thin air and awarded it to Jenner.

Third, the arbitrator exceeded his authority by awarding speculative damages not
permitted by Texas law. In Texas, damages must be proved with reasonable certainty.” Here,
the arbitrator arbitrarily picked damages award numbers for which there was no expert testimony
and for which there is no calculated basis.

Moreover, the arbitrator compounded his error by rewriting the CFA to permit Jenner to
share in a portion of claims not covered by the CFA. Paragraph 9 of the CFA permits recovery
of a Contingent Fee Award for an Enforcement Activity. The future Oracle arbitration is not an
Enforcement Activity on which Jenner did any work nor is it included within the scope of the

CFA.*® Thus, the arbitrator clearly exceeded his authority in re-writing the CFA and awarding

* See Gulf Coast Inv. Corp. v. Rothman, 506 S.W.2d 856, 858 (Tex. 1974); Taub v. Houston Pipeline
Co., 75 S.W.3d 606, 617 (Tex. App.—Texarkana 2002, pet. denied).

0 See Ex. A, CFA at 1,9 1.b.
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Jenner an award based upon a future, hypothetical, and not yet occurred arbitration.”® The
arbitrator’s award fails the “essence test” by changing the express terms of the CFA, and as a
result, the award must be vacated.

The arbitrator also failed to perform any analysis regarding the reasonableness and
necessity of the attorneys’ fees sought by Jenner, as required by Texas law.** From Jenner’s
June 17, 2011, demand letter through the September 11, 2012, summary judgment hearing
during the arbitration, Jenner claimed that it was owed over $10 million in hourly fees, which
broken out, represented more than half the settlement amount Parallel Networks received from
Oracle and more than the entire amount Parallel Networks received from QuinStreet. Jenner’s
own expert, Mr. Cunningham, even testified that it would “not be appropriate for Jenner & Block
to charge” a fee greater than Parallel Networks’ recovery and that he did not “think it’s a good
idea for a lawyer to take more out of a case than his client. And I would be very, very concerned
about that kind of a fee or that kind of a charge.” Not until the end of the summary judgment
hearing, when pressed by the arbitrator, did Jenner concede that it was no longer seeking that
amount. Despite Jenner’s concession, the arbitrator, without making any effort to perform any
analysis on the reasonableness and necessity of the fees actually sought, awarded Jenner all but
$936 of attorneys’ fees that it sought. For this additional reason, the arbitrator’s award should be

vacated.*

! See TEX. DISCIPLINARY R. OF PROF’L CONDUCT 1.08(h) (“[a] lawyer shall not acquire a proprietary
interest in the cause of action or subject matter of the litigation the lawyer is conducting for the client”™).

2 See Arthur Andersen v. Perry Equipment Corp., 945 SW.2d 812, 818 (Tex. 1997) (discussing factors
that must be determined when analyzing the reasonableness of attorneys’ fees); see also TEX.
DISCIPLINARY R. PROF’L CONDUCT 1.04 (same).

¥ See, e.g., Findlay v. Cave, 611 S.W.2d 57, 58 (Tex. 1981) (discussing doctrine of excessive demand).
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D. The Arbitrator Excluded and Refused to Hear Evidence Pertinent and Material to
Parallel Networks’ Claims

The award should also be vacated because, by excluding Parallel Networks® Exhibits 142
and 144 and precluding Mr. Lowery (the inventor of the technology that formed the basis of the
patents-in-suit) from testifying regarding those documents, the arbitrator failed to hear material
evidence regarding Parallel Networks’ counterclaims against Jenner, Under 9 U.S.C. § 10(a)(3),
a court may vacate an arbitration award if “the arbitrators were guilty of misconduct . . . in
refusing to hear evidence pertinent and material to the controversy.” The award should be
vacated if the arbitrator’s failure to hear material evidence has rendered the proceedings
fundamentally unfair.**

Parallel Networks’ Exhibits 142 and 144, as well as Mr. Lowery’s testimony regarding
those documents, were essential to establishing Parallel Networks’ legal malpractice claim. The
exhibits consisted of QuinStreet’s configuration files, and Mr. Lowery’s testimony would have
concerned his personal knowledge of how the technology worked and how to determine whether
systems infringe Parallel Networks’ patents.

Jenner argued that Parallel Networks was required to establish the “suit within a suit”
requirement for its breach of contract and legal malpractice claims. Parallel Networks produced
QuinStreet’s source code and configuration files, and Mr. Lowery was prepared to testify
regarding those documents. In overruling Jenner’s previous objections to the use of the
materials, the arbitrator held that the documents were timely produced. At the hearing, the

arbitrator changed course and refused to hear Mr. Lowery’s testimony regarding those

* Gulf Coast Indus. Workers Union v. Exxon Co., USA, 70 F.3d 847, 850 (5th Cir. 1995) (affirming
district court’s vacatur decision).
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documents or allow Parallel Networks to introduce those documents into evidence.”> The
arbitrator then found that Parallel Networks offered no evidence to establish the “suit within a
suit” requiremerlt.36 But for the arbitrator’s exclusion of pertinent and material testimony and
evidence, Parallel Networks would have been able to establish the “suit within a suit”
requirement. Thus, the arbitrator’s award should be vacated because the arbitrator refused to
hear and excluded evidence material and pertinent to Parallel Networks’ claims.

E. The Arbitrator Manifestly Disregarded Texas Law Regarding Attorney Fee
Contracts

Jenner first sought to enforce a contingent fee contract that permitted Jenner to shift all
risk to Parallel and to recover its hourly fee. Then, realizing that such a provision is unethical
and unenforceable, Jenner changed tack and sought the greatest fee possible under some
“fairness” formulation not expressed in the CFA.

Texas law provides that a lawyer who quits before the contingency occurs forfeits his or
her right to be paid any fee.’” A lawyer may only receive compensation when he terminates the

representation with “just cause.” Jenner had the burden to prove just cause.’®

During the
arbitration, Jenner took the position that its subjective belief about the length of the case and

Paralle] Networks® ability to pay future expenses could constitute “just cause.” Jenner’s

speculation that Paralle] Networks might not pay expenses timely in the future is not a

% See Ex. N, Excerpt from Oct. 22, 2012, Arbitration Hr’g Tr., at 1669:3-11.

% See Ex. M (filed under seal) Award at 49; see also Guif Coast Indus. Workers Union, 70 F.3d at 850
(affirming vacatur of arbitration award where arbitrator prevented defendant from presenting evidence
and issued a final decision adverse to the defendant based on defendant’s failure to present evidence).
Such evidence was not necessary under Texas law. See, e.g, Heath v. Herron, 732 S.W.2d 748 (Tex.
App.— Houston [14th Dist] 1987, writ denied). But if the arbitrator was going to require Parallel
Networks to introduce this type of evidence, he should have allowed Parallel Networks to do so.

*7 See, e.g., Baird v. Rarcliff, 10 Tex. 81 (1853),
*® dugustson v. Linea Aerea Nacional-Chile S.A.(LAN-CHILE), 76 F.3d 658, 663 (5th Cir. 1996).
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recognized form of “just cause” sufficient to allow Jenner to withdraw and later be entitled to
compensation.

Under Texas Disciplinary Rule of Professional Conduct 1.15, a lawyer must give his or
her client reasonable warning before withdrawing for reasons relating to payment. Jenner gave
Parallel Networks no such warning regarding Parallel Networks’ ability to pay future expenses.
To the contrary, Mascherin thought that Parallel Networks had more than sufficient funds to
cover future expenses. See Ex. J, Dec. 13, 2008, e-mail from T. Mascherin to S. Levy at 2.

In Staples v. McKnight, 763 S.W.2d 914 (Tex. App.—Dallas 1989, writ denied), the court
held that when an attorney withdrew because he thought his client might perjure himself the
attorney was not entitled to recover any fee under the contingent fee agreement.””  Similarly,
Jenner’s subjective belief that Paralle] Networks might not pay expenses in a timely manner in
the future (an argument that Jenner crafted during this arbitration when it realized that it did not
have “just cause” sufficient to terminate its representation of Parallel Networks and be entitled to
any payment of fees) is simply not a valid basis to find “just cause”. And, Jenner’s notice of
termination only referenced Paragraph 9.a, not any issues relating to payment of expenses.
Nonetheless, the arbitrator errantly found that Jenner could manufacture “just cause” based on
subjective belief not raised before the arbitration.

In addition, the Fifth Circuit has held that withdrawing because a law firm disagrees with
its client about settlement strategy is not just cause for withdrawal entitling the lawyer to

compensation.*

Here, one of the primary reasons Jenner withdrew was because Parallel
Networks, like the client in Augustson, did not agree on settlement strategy. Jenner was focused

solely on settling the cases (so it could get paid).

* Staples, 763 S.W. 2d at 917.
*® dugustson, 76 F.3d at 663.
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In Rapp v. Mandell & Wright, P.C., a Texas court rejected a law firm’s claim to fees in
similar circumstances:

Appellee’s connection with the plaintiffs’ case was effectively severed at the time
it terminated appellant . . . Appellee withdrew from the plaintiffs’ case without
being requested to do so by the plaintiffs. Appellee wanted no responsibility for
the case, and made plans to claim the case as a loss for tax purposes. Appellee
wanted to withdraw after the unfavorable trial court judgment, but appellant
objected and maintained the case had merit. Even if withdrawal for just cause
was an issue, appellee’s separation from the plaintiffs’ case was voluntary and
without just cause. In any event, appellee failed to meet its burden to prove its
withdrawal was for just cause. To the contrary, as a matter of law, appellee
cannot claim it withdrew for just cause after it [[ filed a motion to withdraw
without the agreement of the clients with the belief the case had no value, and
later, as an afterthought, when it discovered the court of appeals reversed the
case in favor of the plaintiffs, tried to boofstrap its way back into the case in
order to collect the contingent fee without earning it. Appellee had no justifiable
cause to withdraw without plaintiffs’ consent. Therefore, appellee has no right to
recover any fees from plaintiffs.‘“

The Texas Supreme Court has further held that attorneys cannot contract around Texas
law regarding attorney fee contracts, but that is what Jenner asked the arbitrator to do and what
the arbitrator did.*> These legal principles were explained multiple times in, among other places,
Ex. O, Respondents’ Motion for Partial Summary Judgment (filed under seal), and Ex. P,
Respondents’ Post-Hearing Brief (redacted). Instead of considering the ethical overlay
applicable to attorney fee contracts, the arbitrator determined that the termination provision was
“important” to Jenner and was thus enforceable. Even then, the arbitrator refused to consider the
enforceability of Paragraph 9.a(i) and awarded a fee based on a re-write of Paragraph 9.a(iii).
Because the arbitrator failed to follow the express terms or “essence of the contract” and

manifestly disregarded Texas law, the award must be vacated.

*' 127 S.W.3d 888, 898 (Tex. App.—Corpus Christi 2004, pet. denied) (internal citations omitted)
(emphases added).

2 See Hoover Slovacek, LLP, 206 S.W.3d at 560. Without an enforceable or ethical termination
provision, Jenner needed to show an ability to recover under Texas common law and prove damages with
a reasonable certainty. Jenner failed to do so and instead retied on its $10 million in fees.
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PRAYER FOR RELIEF
Plaintiff Parallel Networks, LLC respectfully requests the Court enter an order vacating
the arbitrator’s award and granting it such other and further relief at law or in equity to which it
may be entitled.

Respectfully submitted,

mil N. Alibhai

exas Bar No. 00793248
jalibhai@munckwilson.com
Ryan S. Loveless
Texas Bar No. 24036997
rloveless@munckwilson.com
Jane Ann R. Neiswender
Texas Bar No. 24048312
jneiswender@munckwilson.com
Kelly P. Chen
Texas Bar No. 24062664
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Dallas, Texas 75251
(972) 628-3600 Telephone
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EXHIBIT A




CONI’NGBIT FEB AGREEMENT

- mcommmtmmmm'r(m " Agreement”) i3 entéred into this 27 day of June,

- 2007 (the E!feehve])atc‘).bymdbetwecnqunhnhwmgl.? a Delaware limited pertnership

‘("epicRealm Licensing”) and Jenner & Block LLP, an Ilinois- imited lisbility partnership ("Jermer &

Block™. quealm[jwmngandJmnu&Bloakmhdmdmuyrefemdtn mdnsAgnememan "Party”
mdmoollecme}yrefmedtomﬂnsAgmennsthe'Parﬂu ' .

RBC!TAIS

‘  WHEREAS, epicRealm Licotising beliéves that certain of its hnteliectnal Property has been infringsd
‘upon or nnlawfully used by Infringing Parties and epicReaim Licensing desires to protect its rights in its
. hmummwmmmmmmmmﬁmgmm
' mmummmmmanbdmmmmm

. WHEREAS,
ﬂwﬂhmwdmbwmmmgmnofwuhnadmﬂ.ewmcmm.smJamaam
wishes to accept such retention; and

WWUTWMMmMMWMMQM
Uemmgdmmmlmu&moctmamgmnfuhﬁsmmmﬂwmmd
couditions set forth in this Agreement. .

Now.mmomhmwmdmmmmmummmmm
set forth, the Parties, intending to be fegally bound, hereby sgres as follows:

. AGREEMENT:

L. Qgﬁﬁ_&‘h&dﬁﬁmmmoﬂnd&ﬁmdmwedhﬂahdnfolbwmgmmlpm
(wheﬂlermedmthomng:larorinﬂwpiuultum)smllbedefmedtﬂmsmﬁmAgmncntandsbnllmm
the following: -

mmwmmwmlem(umwww.

foﬂhmSectmnShmm)ofﬂaoNutRmmmwvedbyepncRealmmeﬁomanEnfmwm

Ar.muymdwhlchspayableb]umu&Biockfortsmﬁbonofcmenhanmshm
.EnforcmmﬂActwny

b. WSMﬂm(l)mmﬂmofepmummgmm
*" existing cases of Oracle Corp, and Oracle US A, Inc. v. epicReaim Licenstng, L.P., Civ. No. 06-CV-414-
SLR (D.Del.) and Qmmﬁm..v.eﬁakmr.mm L.P., Civ. No. 06-CV-495-SLR (D.Det.); (ii) any"
litigation, athmmmmmmuudkhlmadmhmhamgbplaequhablomdmwm
othrer similar proceedings that cpicReahn Licensing (or its legal comse]) may initiste, prosecute and conclude |
_ or threaten to initiate against an Infringing Party for infringement of the Intellectual Property; (i) any action
: mmmwwmmMmg(ummmnmmiumlmmMm
heensmgngrumcntw:ﬂlanhtﬁmgms?utyfnrmﬁ-mmwmofﬂnlmﬂmum&openym(w)mym
or activity undertakea by opicRealm Licensiog (or its legal connsel) that results in an any other type of
licensing agreement, covenant not to sue agreement, sals or assignment of commercializetion rights or
muumdwupenyﬂm«myudmscwmwmmtbymdbmmcpkkuhhngMm
Infringing Party acising out of or telated to a grant of rights to the Intelloctual Propexty or forbearance from -
prosecation of sn Enforcement Activity against an Infringing Party.

<. Lﬂnﬁ!gnlnmmmlmmmmb!cmmmgwtofmuhmdbm

Enforcement Activity including, without limitation, telephone, copy, facsimile transmission, special
1
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delivery, postm. attomey and paralegnl travel and lodging and other expenses cnstomanly billed and
chmgedby)mnu&ﬂlud,mmllum&ﬂmybacbu@dhyﬂﬂrdmwﬂmmhmm
witnesses, document management providers, licensing investigation, court reporters, local coansel and other
vendors which are recessary o ressonably required to-imiticte, posecute ond conchude on Bnforcement
Activity. For purposss of clarity, nothing tn this Agreement shall be deamed to give rise to any right or claim
leckuhhms:ngamum&nmwmm&fmm

d ﬁm&mm_shaﬂmmmymwy income, fees, revenues, proceeds or other fanms
- of pecuniary compensation (inchuding, without limitation, attorneys® fees, court costs, enhariced or punitive
damages awards or any other types of swards) or Non-Monetary Compensation arising out of or as a result
omenhmMAmthMWMwmndﬁsdhth&Bb&m
Wofmckmummmmmmammﬁm (i) maney, income,
fees, mumoewhmo@ufwmdpmhymp@mwﬂmumymmmmmd
by cpicRealm Licensing as a result of any agreemonts caterod into with an Infringing Party to license goms
or 2l of the Intellectual Property; and (ii) final awards, judgments or settlements (which are not subject to
appeal) against an Infringing Party os a result of patent infringement litigation (or similar cause of ection)
initiated, prosecuted and concluded by or an behalf of cpicRealm Licensing. In the cvent that Jenner &
Block is unable to represent or has to discontinge its represcutation of epicRealm Licensing In comection
with ey Enforcement Activity as & result of a conflict (or other impediment not in the control of epicRealm
Licensing) and epicRealm Licensing is required to retain substinits logal counsel, any Gross Revemues o
Non-Monetary Compensation roctived by epicRealm Licensing es o result of that particular Enforcement
Ammnhllm&mlﬁdwdw&ﬁdumdﬂmkmwdmmmmmngw
Awmﬂpayab[em!mna&mock(ifany). .

ﬂnﬁngingMdmllmOruhmeMandOmobUSA,lna(wﬂmly '

“Omkﬁ,ommmnmwsﬁmmﬂmﬂmmlmdmm&mblmmﬁmm
Oracles customers, clients, and purchasers of Orecle products and services, excluding Safelite Group Inc.;
Quinstreet, Inc, (“Quinstreet™); Quinstreet prent, subsidiary, and otberwise reloted companies; Quinstrect
licensoes aud - sssignees; and Quinstrect custpmers, clients, and purchasers of Quinstrect products and
services, which in the ressonable opinica of epicRealm. Licensing infrings or have infringed upon the
mmlbundhopmmewhmhm&lfmmthWWuwrmhidemMmmdu&d
against such individual or entity by or on bshaif of epicRealm Licensing,

T -Ontelicctual Property® shafl mean the inteliectual pmpeu-ty portfolio of epicRealm
Licensing including, without Limitation, tredemarks, service marks, trede ond business names, filed end
-MUnmsmmmm(mm;melmmmtmmmmmm
equivalents or counterparts, recxaminations, reissucs, divisionals, continnations or continuations-in-part
related thereto), copyrights, software, computer and source code s more partisularly set forth In Exhibit A
ﬁedhmto(assm:hmybemuendedmmodnﬁedfmmhmotohmbyﬁntbuaywnmhﬂwunme

ics).

8 “Net Revenyes” shal) mean Gross Revenues less the Enforcement Bxpenses.
h. "Non-Manetary Compensation® shall mesn the monetary value of alf consideration, benefit
or vahie reocived by epicReabm Licensing arising out of or es a vesult of any Enforcement Activity,

including without: limitation, noa-monctary court orders, cross-licenso agmemmts, busincss amangements
ar other benefits that inure to eplcRaalm Licenting,
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2 % enresentation, During the term of this Agreemext, epicReslm Licensing agrees
to retain Jenner & Block on a non-exchusive basis 1o represent epicRealm Liceasing as its legal counsel to
Initinte, prosecate and conclude Enforcoment Activities against Infringing Parties. In consideration for the
Coatingent Fee Awerd, Jeuner & Block agrees to provide epicRealm Livensing with fognl counsel on all
matiers ariging out of or related ko Enforcement Activities in which Jeaner & Block is retained by epicRealm
* Licensing. Specifically excfudod from the scops of this Agreement are matters which do not arise out of o
are not related to the Enforcentcat Activities incleding, by way of examiple ond without limitation, the
drafting, filing and prosecution of patent applications with the United Stotes Patent and Trademark Office (or
myoﬂmsumorgommnmlw)wfmﬁmmtmtoﬁmmﬁewmﬁqnofwwm
Licensing in corporate transactions or other litigation unrelated to the Infringcrent of tho Intollectual -

3 gnner & Block as Primsry Legat Counsel The Partics acknowledpe and confirm that
. lthough Jenner & Block is being retainied to vegirescat epicRaalm Licsnsing on o non-exchusive basts, it is the
intent of the Partics to utilize Jenner & Block during the term of this Agreomont as epicRealm Licensing's *
pwﬁuaryleylcomsalfurmeEnfm‘cmnAcﬁviﬁumdforkma&Blocktowina-supavismymd
coordinating capscity in connection with other legal counsel that may be retined from time to time by-
* opicRealm Licensing in connection with any Enforcement Activities brought by or on behalf of epicRealm
against Infringing Parties. , - _ : :
. b, Aethority, Jenner & Block shall not initiste any disoussions or negotintions with or any
Enforcement Activitios against any individual.or entity identified by epicRenlm Licensing as an Infringing
Party without. the prior conseat of epicReakin Licensing. epicRealm Livensing shall have the sole and
exolusive guthority regarding the soope apd ntare of the terms exd conditions of: (f) any licensing
agrocwont entered into with an Infringing Party; and (i) the disposition of any litigation sgainst an
mmgM(mclmmtlmmeWOﬁwmdﬂwmm
. -conditions related thereto). The decision whether to initiste an En Activity against an Infringing .
Party ghal! be mads by the mutial agroemzut of the Partics on a case-by-cese basis, Jenmer & Block shall
- promptly provide copies to epicRealrn Lisensing of all correspondence received from an Infringing Party.
Pﬁwbﬁwihﬁomlm&BbckshﬂlpioyﬁemopﬂuhnLhmﬁ:gwpiuofaﬂwrmﬂmum
bomadetoanlnﬁ'ingingl’m'ly._ .o . : .

’ c. Additional B sentation; Exciuded

. Activities in which Jenner & is ing epicRealr .
ekamhnthg(Miﬁmmbemuﬁmdimgmpbmmnﬁmmsﬂmm
agents, collectively, the "epicRealm Liconsing Parties”) against sny suit, action, proceeding, counterclaim
or other similar canses of zction asserted agaiost any of the epicReatm Licensing Parties by an Infringing
Party that occurs & a direct result of the threst, initintion or prosecution of such Enforcemeat Activity
(ncluding, without limitation and by way of gxample, a declaratory judgment action, which is relatsd to
the validity of a patemt(s) insluded in the Intéiloctual Property). The iega) foes incurred by an epicRealm
Party for such representation by Jenner & Block would be paid to Jenner & Block through the terms of the
Contingent Fee Award, as outlined in Section 5. 1n addition, all legal costs and expenses arising out of or
related to such representation would be the responsibility of the epicRealm Party the subject of such

. litigation and would be paid to Jenner & Block through the terms of the Contingent Fee Award, es cutlined .
in Section $. Jenner & Block’ agreemert to defend any of the epicRealm Licensing Partics expressly
excludes any other types of suits, ections, proceedings, counter<claims or other similar causes of acticn
brought against any of the epicRealm Licensing Parties by an Infringing Perty which do not erise out of or are
not related to an Enforcement Activity (the "Excledéd Litigation®). In the event that Excluded Litigation is
brought against any of the epicRealm Licensing Parties by an Infringing Party, Jenver & Block agrees to
o&mw.mmmmshﬂy(mhimhwmmmwmmﬁnWBmenﬂ&
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Block’ ability to offer and/or to sccept such represcatation) in soch Bxcluded Litigation at a rats that isat a
5% discount from its reguiar billing rates. The scope, terms and conditions of such ior shall be
governed by a scperate cagagement letter to bo entered into by and between Jenner & Block and the
represeated epicRealm Licensing Party prior to the commencement of such representation.

3. Conflicts, It ia anticipated that from time to time Jenner & Biock may have ethical ar business
conflicts or other commercial or legal impediments that might limlt, prevent or preclude Jeaner & Block
ﬁmqmmﬁngwk&uh%ﬁnghmﬂnf&mmﬂ%ﬁyuwhh&rﬁgbtmuﬁm]mw&%nk
to withdraw from representing epicReaim Licensing in a pending or on-going Enforcement Activity against
aq Infringing Party. The determinatian of whether such a conflict or impediment exists or has arisen shafl be
in tho solo sad exchusive discretion of Jenner & Block.

7 a. onflict o _'_l_'._"'__’L_':f Aftel i 4

that & conflict or an impediment arises or is di by Jenner & Block after an Enforcement Activity
bas been commenced against an Infringing Putty, Jouner & Block covenants to promptly inform epicRealm
Liceasing of such conflict and/or impediment and to use its best efforts to transition the pending
Enforcement Activity to mother legal counsel s expediti ly as possible in order to minimize ar eliminate
aaydimxp&onoradeseimpmhocpicknhnuomsing. . ’

) b. No Claim to Contingent Ree Award, In the event that Jenner & Block is required to cease
its representation of epicRealm Licensing as & result of a conflict or i F which arises or is
disoovered by Jenner & Biock after an Enforcement Activity has been commenced against an Infringing
Pm,knner&ﬁbd;dnﬂmhnemyﬁglnbrchhnma ir Fez Award from eny Net Proceeds
that may be received by epicReaim Licénsing as » result of soch Activity.

4. Payment of Enforcement Expenses, The Partics egree that epicRealm Licensing shall be solely
responsible for the peyment of alt Enforcement Expenses, in the event that Jenmer & Block has sither
ordored or paid for eny Enforcerent Expenses; epicRealm Licensing covenants to psy any thind-party
vendor's ivoices prompily upon receipt of such invoices or to reimburse Jenner & Block promptly upon
mdmofmhvoimﬁuqlmw&Bbckwﬁngforﬂiinmmabhdmﬂﬂnmthypcof
EnfmwnmExpmupﬁdbylm&Blwkmbdmlrofckanhanuwmm&fm
Expenses in excess of $20,000 st be spprovetl in advance by epicRealm Licensing.

5. Contingent Fee Award. In consideration for undertaking an Enforcement Activity on behalf of
- cpicRealm Licensing, Jenger & Block shall be paid e Contingeat Fee Award computed as a percentnge of the
‘Net Proceeds paid to epicReatm Licensing from such Enforcement Activity and as more particularly set forth

l Net Proceeds: 50
to $15,000,000

Net Proceeds:
$15,000,000.01

| to 350,006,000

[Net Proceeds:
$50,000,000.01
t0 $75,000,000

[Net Procoeds:

$75,000,060.01
and sbove

3%

28%

24%

20%

a.  Paymem of the Contingent Fee Awsd, Except s noted in the following
paragraph, cpicRealm Licensing covenants to pay to Jenner & Block the catire Contingeat Feo Award
earned by Jemner & Block for representing lépicRealm Licensing In an Enforcement Activity within o -
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msonabht:me(bﬂm mymgmmmanmdaw)aﬂuﬁwmmbycpmhnmgofﬂwNu
Proceeds erising fromn such Enforcement Activity, :

: " Patymes : i ltinmderstoodbythel’nrtm
Mepwkmlmummgmyﬁmmnemummmmhmmgmomﬂtypsofwa
settioments to resolve an Enforcement Activity (sach, a "Sciilement Agreement™} where the Net Proceeds.
will be paid to epicReatm Licensing over the course of the term of the Settlement Agrocment. In such event,
the Parties agres that the Coutingent Fee Award payable to Jeaner & Block shall also be paid over the
~course of the term of such Setfement Agroemeat. The Parties furthor agree that Jenner & Block shall
wnnnuembeumﬂdtomchConnnguuFquardwmmﬁnwentofﬂwmmcuofﬂns
Agreement,

c Examples. The following examples of how the Contingent Fee Avward roxy be
calculated and/or paid to Jeancr & Block are provided merely for ilustrative purposes and are not meant to be
.an exhaustive of complete treatment. of how these caleulations or payment methods may be deternined
during the term of this Agreement:

Example 1: If epicRéaln Licensing resolves an Enforcement Activity with an
Infringing Party through an agreement that results in the payment to cpicRealm Licensing of an
annual leensing or seitieraent payment during the tesm of the agreement, epicReabm Licensing is
obligated to pay to Jenner & Block an annual Contingeat Fes Award during the term of this
agreement equal o the applicable percentage: of the Net Procoeds arising out of such agresment. -

: Bxample 2: i epicRealm mesmgme:majudgmentuenmmhlﬂﬂm
wbwhmlnhamn—ﬁmaudtpuynnﬂ,epinkmhanmguobhphdhpayb]em&
.Bbcklme-umecmﬂngcmFeeAwanudwﬂnamhchpmmmgaofﬂdePrweeds
applietbbtoﬂachﬁldgmmﬁorsdﬂqnent

Example 3: Hmkndmlmmgmvumnown!mr@mﬁmm
lnhmng?ammmphalmmwmmtmmmwumom
contractual arrengoment, epicReaim Licensing &s obligated to pay to Jemmer & Block a Contingent
Fes Award equal to the applicable percentags of the Net Proceeds (as caloulated by the farr market
valucofthcuﬂclleetunlpmpmyng}mmmdbyepwkuknbmng).

Exsmple 4: If epicRéalm Licensing feceives goods, ‘services, property, business
contract or benefit or ather type of nop-monetary consideration in exchange for a license, release,
covensnt not Lo sue sgreement or other contractue] arrangement, epicRealm Licensing is obligated
to pay to Jenner & Block a Contingent Fee Award equal th the applicable percentage of the Net
Proceeds (as calculated by the fair market value of the goods, services, real property, business
mwbawﬁturuﬂmtypeofmnqnomy comidmtiun received by cpicRealm Licensing).

i : gations ThePwhesenvmant!npmwdnewhaﬁmerh
cemin ammmng md ﬁmcial mt‘ormmou a;provaded below

ions, emeealm Licensing shall provide Jenner

& Block with abl-armualacoommngofnll Gmss R arising out or of rclated to any Enforcement
Activities in which Jenner & Block has rupreuntad epicRealm Licensing.

b. lmm.&.&lmt_kemﬂmk_gum Jenner & Block shall pumda epicRealm
hmlngwﬂumth!ymmtxngfmhmmnabhdmﬂalanforcmttExpensamrradby .

5
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Jenner & Block or paid by Jenner & Block on behalf of epicRealm Licensing. Thiz monthly statement shal]
also include an accounting of the time experided by Jenner-& Block ttnmeys and legal assistants in
. tepresenting epicRealm Licensing in each Enforosment Activity and shall specifically identify the
applicable Infringing Party for such Bnforcement Activity,

7. Inpnicmesit of Rights, The Parties covenant that they will not take or forebear from taking
any activity or action that would or could bo reasonably expected to impair the othez Perty's rights under
this Agreememt or in any Enforcement Activity in which Jenner & Block is representing epicRealm
Licensing, - } : :

ail Genepally, The Partics acknowledge thet situations may arise which are not
specifically addressed oz contonyplated in this Agreement. In that ovent, the Parties shall make a good £uith
effort to resolve any dispute relsting in any manper to the Agreament or to any services provided pursoant
to this Agreement in accardance with the general spirit of this Agreement. If the Parties cannot reach o
satisfactoty resofution, the Parties (or their authorized successors or assigns) agree that such dispute shall
be finally adjudicated by arbitration conducted in Datlas, Texas under the anspices of JAMSQ®. The details
mmhgmdnaﬁhnﬁomwiﬂhagudmnbyﬁermwﬂwmmtoﬂrﬁnﬁm
of, failing such egreement, by JAMS®. Tho wbitrator shall be sclected by the mutial agreament of the
Pmﬁmm.&ﬁngmhwwﬁmhﬁamﬂdmmmmuwdbylm,mmm
having ths right to strike ons of the arbitrators nomiaated by the otier Party.

. b0 | es B i ; ompenertion, The valuation of any Non-
Monctary Compensation shatl seasonable jedgment of the Poties in eccondence with .
generally acceptable socounting principles or other appropriste msthodologies refated to the valuation of -
nou~cash consideration or sommarketable cecarities. If the Parties ore onable to ogree, the value shall b set _
by & binding arbitration before a single arbitrtar in Dallas, Texes, under a “baschafl format” (as defied ' >
below). The.arbitrator shall be stlocted by the outual agréement of the Peities or, feiling such agreement,
from a panel of three arbitrators nominated by JAMS®, with ecch Perty having the right to strike one of
the orbitrators naminated by the other Party. For purposes of thig Agresiment “basoball format™ means that -
each of the Parties shatl submit to the arbitrator on an ex parte basis, o proposal on the correct value of the
NonMoneiary Compensation and the arbitrator sholl select one of these proposals (as opposed to the
arbitrator’s separate determination of the velue of such Non-Monetasy Compeansction).

9.

. pmination by epicRentm Licepsing, This Agreament may be terminated by
cpicRealm Licensing' at any tims by providing 30 days prior written notics to Jenver & Biock. If
epicReaim Licensing elects to terminate this Agreement, epicRealm Licensing shall: (i) compensats Jenner
& Block for all time expended by Jenner & Block on any Enforcement Activity undertaken ca behalf of
epicRealm Licensing at the regular hourly billing rates charged by Jenner & Block for its attorneys and
legal essistants (in Jiou of the Contingent Fee Award applicable to such Enforcement Activity); provided,
howeyet, that epicRealm Licensing has not terminated this Agreement 5 a result of a material breach of
this Agreement by Jenner & Block (and such byesch was not cured within thirty (30) days of the receipt by
Jenner & Block of written votice. from-epicReatm Licensing of such material breach); (ii) reimburso Jenner
& Block for all previously unreimbursed Enforcement Expenses incurred by Jenner & Block under this

. Agreement; and (jii) at the conclusion of any Enforcement Activity, pay Jenner & Blotk an sppropriate

. and fair portion of the Contingent Feo Award based upon Jenner & -Block cootribution to the result
achieved us of the time of termination of this Agreement (to the extent that Jeaner & Block has not already
been compensated under Section 9.4.(i) hereunder), o ) :

6
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Blgth, lfkmu&BMMhesatmymMm;mm

Jenner & Blosk may tcrminete this Agreement by providing 30 days pror witten notice to epicRealm
Licensing provided that the timing of such a termination shall be in full socord with any applicchie ethica

or legal responsibilitics (¢.g. thoss promulgated by the American Bar Associstion (ABA) or thosa cutlined

by the lltinois Disciplinary Rules of Professional Conduct), which bind or otherwise control the behavior or
actions of Jemner & Block. Subsequent bo the terinination, Jeuner & Block shall use beat efforts to secure
substitute oounsel for epicRealm Licensing, If Jennar & Block terminntes this Agreemant, it shall continee
1o be entitled to receive compensation from epicfleetm Liosnsing pursaant to (i), (if) and (i) in the preceding
mnwmmdmdnwhmmmummmmwmmm;m
mmmypmdmgwmgomgﬁnfmmthMMWWﬂumw&mmk

o successor legal connsel,

10. &mmmndny(@daﬂOfMMmmﬁdeﬂu
promptly upon receipt of B writien request from epicRealm Licensing, Jeaner & Block shall deliver copies
of all files and documents, including, without limitation, all reports, memorenda, or other materials beld by
Imnﬁ&thkmgmtofwmlmmmenfmAdhﬁymmchhmw&thkmpmd
mhhhmhg]m&BbokmmanhmymmMmml@lml
mg@dby@kkuhbm&gmcmn&dnwﬁhm&fomm i

1l - Successors and Assians. This Agreement (and the right, duties end obligations arising
-hemmdur)mynotbanss@edwmmmmepﬂor written consent of the non-asgigning Party. In the event
that a Party ceases to exist as a legal entity, the other Party shall have the right (but not the obligatioa) to
mnﬁnmmkmmnsdmwmmywammmmmm

12. mAIInoﬁmdanmﬂs,wmmpmvmﬁrwpammdmhemm
1o this Agrocment must be in writing to tie effbctive nnd shiall basoms effsctive either wher: () personally
delivervd to the Party to which such ‘demand, or roqusst is directed; (b) mailed by registered or
certified mail with return receipt requested on the exrlier of the date actially received by the Party to which
such is directed or (whether ever received or nat) or thres (3) Business Days after the sams is deposited in the
United Stotes Miail, eddressed to such Party at the address set fosth in the signeture page; or (c) if sent via
feesimile upon receipt with proof of coofirined answer back of the date of trunsmission.

13.  Choice of Law, THIS AGREEMENT AND THE OBLIGATIONS OF THE PARTIES
HEREUNDER SHALL BE ‘CONSTRUED, AND ENFORCED IN ACCORDANCE WITH
'IHEIAWSOPTHESTA’I‘BOPI Wm‘lOUTREGARDTOCONFlJm'SCELAWS
PROVISIONS THEREUNDER. : S

14, L_u;.Nocmsentorv{m , express or implied, by any Party to, or of, any brezch or
dcfauhbymeuﬂthﬂwpufmmubyMo&aPﬂyofﬂobhmlibe
dmedmmsuuedmbeawnumwmivwmmofmymmmdefauhmﬂwpufoﬂmeby
such other Party of the same or any othbr obligations hereunder, Failure on the part of either Party to
mphmofwymmﬁ:mmmofthéothghtymmdeclmswhoﬂml’mymdefnult,nmpwm
of how lmgsnchfm]uremunnes. sbaﬂpmtmﬁnﬁu.wawerbylhenon-defanlnngMyofltsngm

hercunder. !

1

15.  Amendment; Modification: This Agreement mey be amended or modified from time to time
but only by a written instrument executed by the Parties. This Agresment may not be amended by oral
statements. This written Agreement represents the final and complets agresment of the Parties regarding the
subject matter of this Agreement and may not be contredicted by cvidence of price, contemporancous or
Mmomlumm%mmmﬂfrmwﬁmwwngﬁembjﬁmdmm
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. Severability, If eny provision of this Agreement or the application thereof to any person or
circamstance shall be invalid or unenforceable th any extent, the remainder of this Agreement and the
application of such provisions to other persons or cirenmstunces shafl not-be affected thereby and shall be
enforced to the greetost extent pevmitted by law. '

17. Mwmwmmmmmmwm
instruments as are necessary or reasonably necessary to consummate this Agreement and the transactions

18..  Counterpatts, Maltiple originals of this Agreement may be executed simultancously, each of
which shall be docmed an originat but alt of which together shall constitute one and the same instrumeont.

19.  ‘Confidentiality, The terms and conditions of this Agreement as wall as the existence thereof,
is strictly confidential and (except as otherwise required by law) shall not be disclosed (in whole or in part)
by either Party (including such Party's agents, representatives, officers, directors, principals, stockholdess,
members or legal counsel) without the prior, written conssat of the other Party.

20, Rules of Construction. It is acknowiedged and confirmad that each Party end its respective
legal counset have reviewed this Agreement and that the somal rle of construction to the ¢ffect that any
ambiguities are to be rosolved against the drafting Party shall not be employed in the interpretation of this
Agreoment or any subsequent améandments hereto,

21.  No Other Righty Nothing in this Agreoment, or in any trensaction contemplated hereby,

express of implied, shall give or bo construed to give to any individual or entity other than the Parties any

. legal or oquitable right; remedy, priviloge, immunity or elnim under this Agresment or by reason of such
mm,nllofmecoveamandmvisiomﬁﬂﬂsAgrmmtbeingfmdwsoleheﬁeﬂtoﬂherﬁm

[SIGNATURE PAGE FOLLOWS}
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NWITNESSWHEREOF ﬂ:eParuahmhaveexecutadthlsAmasofme
Eﬂ‘wuvcdaxc.

Dallas, Texns 7520] Facsimile (214) 397-
0778 :

'gym 'W

Title Barines- m“‘“ﬁ“JP"'L‘/
Address 330 N. Wabash Averme :

Chicago, lllinois 60611 -

[SIGNATURE PAGE TO THE CONTINGENT FEE AGREEMENT]
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066241.0102

Limited Capability Client Ovor a Low-
: Spoed Communications Link
066241.0104 09/590760 i dK. Method and Apperatus for Content
CVP . ' - i Synchronization

0662410105 [ 097592486 —1Dm ; Method and Apperatus for Dynamic
CvP ' i DataFlow Control . * .

066241.0109 09731365 i . |Method and * System for Adaptive
066241.0110 097759392 . i . Method end System for Community
: id A. - | Data Caching

066241,0111 09/640478 cna, Avi . |Method and System for Uniform

. Resource Locator Transgformation

066241.0117 09759406 “Chi . Method snd System for Dynamic -
s : Distributed Data Caching

0662410119 - [6415335 . ) System snd Mcthod for Managing
DIV ) . i Dypamic Web Page Genoration
066241.0125 5894554 _ System for Managing Dynamic Web

: : i Page  Generstion Requests by
Interceptiog Request at Web Server
and Routing to Page Server Thereby
Relcasing Web Server to Prooess Other
Requests

(mcluding, without limitation, all know-hqw,- trade sccrets, discoverics, concepts, ideas, technologies,
Wwhether patentable or not, including processes, mcthods, formulas’and techniques related to the forogoing,
any and all written, unpatested technical or sclentific information developed or acquired by epicRealm,
including laboratory and clinical notobooks, research data, research memoranda, computer softwars
(mcloding source code o database code), computer records, scientist’s notes, consukant roports, research
reports from third partics, etandoned patent applications, invention disclosures, parentability reports and
searches, patent end literature references, aind the like related to such patents and patent appfications; (H) any

- and all trademarks, copyrights, copyright registrations and copyrightable subject matter owned or controlled
by epicRealm related to such patents and patent applications; and (7ii) any domain names, URLs, source
code, trademarks, copyrights, copyright registtations and copyrightable subject matter owned or controlked
by epicRealm that are not otherwise related to such patems and patent applications) -

. 10
W7112_2 €132007 11:2) AM
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Erickson, Amy H

From: Bradford, Benjamin J
Sent:  Thursday, April 03, 2008 5:19 PM

To: - Roper, Hairy J; Bosy, George S; Patras, Patrick L; Bennett, David R, Margatis, Pau! D; Tery,
Angela M; Johnson, Emlly C.

Ce: Nelson, David A
Subject: Summary of QuinStrast Meet and Confer

" Paui and { aitended & meet and confer this maoming el Vedder Price’s office. In atiendance for QuinStreet were
Bob Belser end Luke Kohiman of Vedder and Adem Heller of QuinStreel. in addition, two other QuinStrest
employeea were telaconferenced into the meeling.

Generelly, the meeting was productive. Both sides exprossed thelr concems with the cumrent state of discovery
end discussad the best way loc move forward. Adsm Hellsr demonsirated how you could index end search the
documents produced, The procedure was to copy a small portion of the documnents onto a computer and then
Index that small portion using Windows Search. Vedder did not have a solution for indexing all of the information.
Paul then discussed all of the technical problems we were having with QuinStreefs production. We also
expressed our concern about QuinSireet's production not having batss numbers and individual confidentiality
designations which QuinStreet recopnized as & valid concem.

In terms of the different QuinStrest Platforms, we leamed that there are actually five different platiorms - (IS
Standalons (Active Server Pages), IS with JRun, Apache Standalone (PHP), Apeche JBoss (Tomeat), and
Apacha Weblogic,

We ala0 leamed about thelr different business operations.

Tha DSS business is a web hosling business. It ia what they provided to Herbalife, DSS uses IS JRun, Apache
Weblogic end Apachs JBoss

The DMS business Is a lead gathering system. Essentially, it provides forms on the internet for people to provide
thalr information If they want to receive additional information on a subject. DMS uses IIS Standzlone, Apache
Standalone, and Apache JBoss. The difference between DMS On and OMS Off is that DMS Qn refars to e facl
that it Is configured as a standard QuinStrest DMS Installation, £.e. It is "On” the QuinStraet platform. DMS On
means that it Is cenfigured to use Apache JBoss. DMS Off means that QuinStreet purchased the webske from
somsone else and thus they ere "Of* the QuinStrest platform. These websites are generally Apache standalona,

Both DSS and OMS deliver dynamic web pages.

Both parties ere going to work io solve some of the discovery disputes and discuss the best way to complete

discovery. As part of the process, we ere golng to serve addiionsl Interragatories on QuinStreet to ask about
their configurations.

Please let me know i you have any further questions,

Ben

Banjamin Bradford
Jenner & Block LLP

330 N, Wabash Avenus EXHIBIT
Chicago, IL 60611-7603

Tel (312) 840.7224 g 7?)
~ I\~
4/4/2008
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Erickson, Amy H

From: Willelie, Timothy M

Sent:  Wednesday, December 17, 2008 11:16 AM
To: Enickson, Amy H

Subject: FW: Expenses

This one. ton. Thanks,

From: Levy, Susan C

Sent; Wednesday, December 17, 2008 10:37 AM
To: Mascherin, Tei L, Bosy, George S

€ Roper, Harry )

Subject: RE: Expenses

1 agree with 1his. In my view, this warrants a pafsonal phone call with the client to discuss this expense issue as
well 03 the other issues we discussed yesterday. Please lel me know when you've had this discussion, Thank
you, Susan

From: Mascherin, Temi L

Sent: Wednesday, December 17, 2008 10:31 AM
To: Bosy, Gearge 5

Cc: Roper, Harry J; Levy, Susan C

Subject: RE: Expenses

George, | had understood that Terry was giving us assurances that he would pay all
outstanding expenses by year end. | don't think this message says that.

I still think we should ask for specific confirmation in writing. | think you can represent, based
upon our meeting yesterday, that the firm's position is that the expenses must be pald by year
end or we will not proceed with any further work, and that if the Irial is going ahead we require

a retainer to cover the out of pocket expenses, in light of his delinguency in paying expenses lo
date,

From: Willette, Timothy M On Behalf O Bosy, George §
Sent: Wednesday, December 17, 2008 10:23 AM

Te: Maschenn, Tertd L

Subject: FW; Expenses

From: terryfokas@yahoo.com [maito:terryfokas@yahoo.com)
Sent: Tuesday, December 16, 2008 12:29 PM

To: Bosy, George S

Subject: Re: Expences

George,

This is iny plan:

17} only seitle out Herbalife, T will pay Jenner $150,000 out of the approximately $500,000 owed. EXHIBIT
O

12/17/2008

o
. JBPN 00095532
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I elso try to raise more money (cither from my existing investors or Altitude Capital) 1o pay down
more of what I owe,

If T setile out Herbalife {(I'm awaiting their signature pages so that's a done deal) and Quinstreet and/or
Friendfinder, I will pay Jenner in full.

Johnny Ward just cmailed me re FF. Y1 looks like they will settle (1')l send yoo that email),
T know you're getiing pressure on the bifls and 1 really appreciate you covering for me.

Please be 3 bit more paticat with me. I'm painfully aware of the long past due expenses that 1 owe Jenner
and no onc wants 1o gel that paid more than me.

Thanks,
- Terry

Sent via BlackBeny by AT&T

From: "Bosy, George S*

Date: Tue, 16 Dec 2008 10:49:56 -0600

To: tiokas@paratieInetworks.com<tfokas@panalicInetworks.com>
Subject: Expenses

Terry,
Are we still on track for getting our expenses paid by year's end?
George

Timothy M. Willette
Legal Secretary
Jenner & Block LLP
330 N. Wabash Avenue
Chicago, IL 60611-7603
Tel{312) 9234784

Fax (312} 527-0484
Twilletle@jenner.com
Wiy [eaner.com

CONFIDE NTIALITY WARNING: This email ray conlain privileged or conkidential information and I8 lox tha sole ute of e intendiod recpientts). Any

LNMARCRZAD ush or discin ol his jcation I3 p ) bedevo Ihat hatve reccived this cmailin enor, please noty the cenoer
wryrgdigiely und deicie § From your sysiem. = s e

Y2/1712008
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JENNERSBLOCK

340 N Wb Aveonss Hew Yo
Chicama, L bobn Wighingten, De
Tol S1z-ar2:99500

| VIAEMARL ' e e

Tery Fokas' ' - Peal D. Mirgoli§
Parilel Networks, 1. _ ' S o o0
1700 Pacific Aw:nuq Suite 2320 potpoll@enna.com

- Dallas, TX 75201

- January 2,2000 o Jcomec & Bl L3 Chicagn

Rex  Termination of Representation
Dear T eny:

_As we have dlscussed wehave detetminsd that otr firm should discontinue jis imvolvement i,
the maters that are governed by the hune 27, 2007 Contingent Fee Agrooment ("the Agreement™)
. between the fitm and cpicRealm Licensing, LP, which was subséquently assignad to Parallel
Networks, LLC, This Icuut, therefore, constitutes notice under paragraph 9(b) of Fenner & Block
LLP‘a fcanination ofthc Agreement.

‘We will be withdrawing from the- OrBOleCorp and-Oracle: 1) 8, A, Tné, v. Parallel Networks, LLC:
matter (06-<iv-4§4-SLR) and the-QuinStreet, Inc, v, Parliel Networks, LLC matter (D6:0iv-495-
SLR). We'will, of course, safisfy al of our professionsl ebligations to Paralle] Netwouks.in
conritctian with our withidrawal and 1} 5bligitions ivider the termy of tﬁ: Agre:mcnt related to.
the tevmination of our representation.

You have expressed dcme to detesmninc how. much Jenner & Block would be owed undef the
Agreement in the event Parallel Networks achieves o recovery ini any-of the inatters in which we.

bavs been ropresenting the company.. Thai ixset forth in paregraph 9(a) of the: Agreoment. I
you wish we would be plensed t provide additional information'congenting amaiits that would
be owed under thet provision.

Viery truly yours,

Paul D, Maigotis #
ce:  Hamy J. Roper,-Esq.
: Gearge S, Bosy, Eag..

Susan L, Levy, Bsq,
Tegri:L. Mascherin, Esq.

EXHIBIT

\
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MEMORANDUM JENNER&BLOCK

Jenner & Block LLP

Jen
October 21, 2008 New York

Washington, DC

To: Anton R. Valukas
Susan C. Levy

Ce: Harry J. Reper
George S. Bosy
Ross B. Bricker

Terri L. Mascherin

Re: EpicRealm v. Oracle
47269-10037

Subject: Setilement Strategy

You requested an update concerning the firm’s investment in this lawsuit, and potential
settlement strategy. After consulting with Harry and George about the case, with Don Harris
about his recent assasment_of the case, and with Ross Bricker, Chair of the Contingent Fee
Committee, about our Contingent Fee Agreement, T recommend as follows:

1. We should reconvene mediation in EpicRealm v. Oracle with the goal of
achieving z settlement before trial, and if possible before the pretrial conference, in an amount of
530 million or more. In my opinion that would be a reasonable settlement in light of the risks
and opportunity in the case.

2 EpicRealm is currently in breach of our Contingent Fee Agreement for failure to
pay expenses timely when billed. As a result we are carrying a significant sum in expenses,

which will increase greatly as we prepare to try the case, and through trial in January 2009. In

RESPONDENTS
EXHIBIT ' JBPN 00098287
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the cvent a settlement is not achieved before serious trial preparation work begins, we should
attemp! o amend our Contingent Fee Agreement with EpicRealm Licensing to increase our
percentage reco;aery by eliminating the current declining sliding scale fee structure, to account
for EpicRealm’s failure to pay expenses.

3. The Contingent Fec Committee should consider whether the firm should continue
its Contingent Fee Agreement with EpicRealm and whether we should pursue other lawsuits to
enforce the patents that it owns.

DISCUSSION

Jenner & Block entered into a Contingent Fee Agreement with EpicRealm Licensing L.P.
on June 27, 2007. That Agreemeni provides that Jenner & Block is engaged as primary counse)
10 sepresent Epi_cRea]m in enforcing patents owned by EpicRcalm. To date, Jenner & Block ha.s
brought two lawsuits on behalf of EpicRealm to enforce the same two patents, The larger and

“more active of thosc cases is EpicRealm v. Oracle, pending in the United States District Court
for the District of Delaware. The smaller case, Paralle! Neiworks v. Quinn Street, is also
penﬂing in the District of Delawa.re. The case is still in the pleading stages; Quinn Streel
recently filed a third-party claim for indemnity against Microsoft.

The Oracle ;;ase is set for trial beginning on January 12, 2009. At a recent pre-trial
hearing, the Judge announced that she would bifurcate liability and damages, and would try only
the liability pﬁase in January. Our local counsel advises us that the judge likely will not iry
damages until any appeal of the liability verdict is resolved.

The trial team belicves there is a good likelihood of prevailing at the liability phase of the

Oracle trial. A similar case by EpicRealm against a single website defendant was tried recently

JBPN 00098288




. CONFIDENTIAL:
ATTORNEY WORK PRODUCT

in federal court in Texas and Epi'cRealm prevailed. However, the damages awarded by the jury

in that case were significantly lower than what EpicRealm requested.

EpicRealm’s total damages claim in the éracle case is approximately $400 million,
which would represent a royalty of 3% on 57% of Oracle’s accused products worldwide and a
royalty of 11% on 43% of its accused products. Ifthe jury were to apply a royaity rate of 3% to
all sales, the total damages would be $180 million. Foreign sales represent approximately 50%
of the damages model: Thus, {oreign sales represent approximately $200 million of the damages
case; or $90 million if damages are measured based vpon a royally rate of 3%.. Oracle’s
damages expert scts damages at a range from $12 million 1o about $15 million. The trial team
believes it is likely to recaver foreign sales. EpicRealm does not have a viable claim for
injunctive rclief,

Don Harris reviewed the merits of the case for the firm this past summer. Don reports to
me that the client has colorable, triable claims. He and I both believe that an 11% royalty is
aggressive, and that, assuming success ir the liability phase, an award of 3-4% is more likely.
Don disagrees with the trial team’s view that we arc Iikelf 10 recover damages for foreign sales.
The maximum award based upon application of a 3% royalty on domestic sales only would be
approximately $90 million. Assessing all ri.t;.ks, Don reports that his gut estimate is that the case
is probably worth more than $25-30 million if tried successfully, but less than $100 million. It
should be noted that the patents in suit are under re-examination before the PTQ, and that the
examiner has disallowed all claims in an initia) action in a very detailed opinion. There is
disagreement between Don and the team regarding whether the preliminary rejection can be

sustained. That action likely will not be admissible at trial, but the judge is aware of it.
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.' If we succeed in the liability phase, it likely would take approximately 18 months for the

Federal Circuit to resolve Oracle’s appeal on Jiability. Because we have no claim for injunctive
relief, [ believe that our leverage over Oracle would not increase substantially upon a finding of
liability. It is likely that the PTO would issue further action on the re~examination during the
pendency of that appeal, Such an action could have a significant bearing on the cutcome of any
appeal.

Assuming that we prevail on liability, and if our local counsel is correct that the judge
will not try the damages portion of the case unti! any liability appeal is resolved, I ¢stimatc that
we would not go to trial on damages until at least January 2011. Fﬁllowing the damages trial,
Oracle may post a bond and appeal. Thus, we may not receive a final judgment until 2012 or
later.

In sum, there is risk of : (1) an adverse finding on liability; (2) an adverse result on
appeal from the liability trial; and (3) a damages verdict lower than may be achieved in
settlement now. There also are substantial risks of recovery and delay relating io the PTO
proceedings, designing around EpicRealm’s patent claims, and other issues.

[ believe it may be possible to sctile the Oracle case before trial at an amount that
represents a reasonable assessment of the risks and opportunities presented by the litigation as it
currently stands, The Federal Magistrate recently conducted a mandatory settiement conference
in the Oracle case. Wl_lile Oracle did not put any firm offer on the tablc at that conference, the
Magistrate reported at the conclusion of the conference that she believed she had “a soft $30-50
million” from Oracle, but that those numbers “would be a stretch.” Oracle reported to the
Magistratc that it has never paid more than $20 million 1o seftle a patent infringement lawsuit.

We have no information 1o the contrary.

JBPN 00098230
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. ' The Federal Magistrate remains willing to reconvene the mediation at the parties’

request. We believe it likely that Oracle will not make substantial movement on its own accord
toward settlement until the Court rules upon its pending motion for summary judgment and claim
construction, both of which were argued on October 3, 2008, The Court has indicated she likely
will rule on those matters during the first week of December,

As of October 20, 2008, the firm’s total investment in the Oracle ¢ase was 38,548,116,
{See detail in Exhibit A.} As of October 20, total fees and WIP on the matter were $8,055,902.
In the event the case proceeds to tnal, the team estimates that Jenner & Block’s investment will
intrease by approximately $1 miltion through preparation of the pre-trial order and final pre-trial
conference, (s¢t for December 5, 2008) and by ai least an additio.nal $1.5 million through trial.’
If Jenner & Black continues to pursue the case through the liability trial and, assuming success,
through any appci;l, damages trial and damages appeal, we project that Jenner & Block’s total
investment in the case will likely exceed 315 million,

EpicRealm has not paid any expenses in the casc for aver four months. The totat billed
and unpaid expenses are slightly under $500,000 as of October 20. EpicRealm’s failure to pay
expenses is a violation of our Fee Agreement with EpicRealm. That Agreement provides:

The parties agree that EpicRealm Licensing shall be solely
responsible for the payment of all Enforcement Expenses. In the
event that Jenner & Block has either ordered or paid for any
Enforcement Expenses, EpicRealm Licensing covenants to pay any
third party vender’s invoices promptly upon receipt of such
invoices or to reimburse Jenner & Block promptly upon receipt of

an invoice from Jenner & Block setting forth in reasonable detail
the amount and type of Enforcement Expenses paid by Jenner &

! The firm’s total investment to date in the Orinn Street case is $934,286.27. o addition, we
have invested $59,783 in fees and expenses in connection with the re-examination of the patents
in suit by the PTO.
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Block on behalf of EpicRealm Licensing. Any Enforcement
‘Expenses in excess of $20,000 must be approved in advance by
EpicRealm Licensing, .

T understand that EpicRealm has informed us that it currently has no money and is unable
to paf expenses. EpicRealm has asked us to amend the Contingent Fee Agreement to provide
that Jenner & Block will front the payment of expenses. That would require the firm to take on
significantly more financial risk than we agreed to take in the Contingent Fee Agreement. Given
that the damayes trial is not likely to occur for at least another few years, we would be required
to carry the full expense of trial, including expest fees, for several years. We should only agree
to do that if we receive additional reward in exchange for assuming the additional risk.” Any

amendment should be undertaken in compliance with Ethical Rule 1.8,

Our Contingent Fee Agreement with EpicRealm provides for a declining sliding scale of

contingent fee recovery as follows:

Net Proceeds: $0 | Net Proceeds: Net Proceeds: NetProceeds:
ta $15,000,000 $15,000,000.01 to | $50,000,000.01 to | $75,000,000.01
$50,000,000 $75,000,000 and above
33% 28% 24% 20%

1propose thal we reopen the mediation as soon as possible and attempt to achieve a
settlement as discussed above. If we are unable 1o achicve a settlement whilch reflects our
assessment of the case and is acceptable to the client before substantial trial preparation work
begins, and if it appears likely that the trial will proceed, we should seek to amend the
Contingent Fee Agreement to provide for 33% fee across the board, to compensate Jenner &
Block for fronting the payment of all expenses in the case due to EpicRealm’s inability to

perform its contractual commitment to pay expenses on an ongoing basis.

JBPN 00098292
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. 1 also recommend that the Contingent Fee Committee re-examine the Contingent Fee

Agreement with EpicRealm and determine whether it is in the firm’s strategic and financial
interests to continue its engagement with EpicRealm and to pursue additional lawsuits.
EpicRealm is currently requesting that we initiate at least two additional lawsuits.

TLM
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EXHIBIT A

Unballed Time
Current 31-60 61-90 N-120 Onver 120 Total

Quinstiees Inc v EpicReadm 1,007.50 8.9521.25 501875 2906625 867,77875 91,7920

Oracle Corporation v EpicRedlm 39248000 58751875 71194873 4690825 586706875 B028,998.75
Reexarmnstions of US Pawcnt
Nos. 15625 6,250.00 15625 2,968.75 50,181.25 59,712.50

Tort Parallel Nelworks IRG61375 60269000 71712375 S0L11750 6,785,928.75 9,000,503.75

Unbilled Costs
Current 31-60 61-90 91-120

Quinstreet Inc v EpicRealm 10.14 1110 - -

Oradle Corporation v EpicRealm 17,170,190 6,497.48 157826 165627
Reexamunshons of US Patent
Nos. - - - . .

Total Parallch Netwoks 17,8133  6,508.58 1,578.26 1,656.27 26,924.44

Toral WIP
Current 31-80 61-90 01-120 Over 120 Totwal

Quinstreet Inc v EpicRealm 1,017.64 B,932.35 5,018.75 2906625 867,77875 9118134

Onacle Corporation v EpicRealm 40965119 59401623 1352101  470,73877 5,R67968.75 8,055,901.95
Reexaminations of US Pawent
Nos. 156.25 6,250.00 156.25 2.968.75 50,181.25 50,712.50

Total Paraflel Networity 41082508 60219858 71870201 50277377 6,785528.75 9,027,428.19

Accounts Receivable - Fees
Current 31-60 61-90 01-120 Over 120

Quinstreet Inc v EpicRealm

Oracle Corporation v EpicReslm
Reexammatons of US Patent
Nos.

Total Parallel Networks
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Accounts Recoivable - Costs
61-90 91.120 Over 120 Totml

Quinstrest Lag v 2picReatm - . soa52 - 2187901 2247253

Oracle Corporation v EpicR:n!m 2766929 10197312 14321925 21935256 492.214.22
Reexaminations of 1S Patent
Nos. ] ] ) . 075 015

Tota! Parulle Networks 2766929 10197312 59352 143210.25 24130232 514,757.50

Total Accounts Receivable
61-90 91-120 COrver 120 Tota

Quiasireet Iac ¥ EpicRealm - - 59352 - 21,579.01 2247253

Otracle Corporanion v EpicRealm 27,66929 10197312 14321925 21935256 49221422
Recexanunations of US Patent
Nos. - - - - 70.75 70.75

Teral Paralled Netwozks 2166929 10197312 59352 14321925 24130232 514,751.50

Total Invesoment
Current 31-60 61-90 21120 Over 120 Torl

Quinstreet Inc v EpicRealm 1,017.64 8,932.35 561227 29,06625  BBDASIT6 93428627

Omxle Corporativn v EpicRealm 43732048 69598935 713,527.1 61395802 6,087,321 8548,116.17
Reexarinations of US Patent
Nos. 15625 6,250.00 156.25 2,968.15 50,252.00 50,783.25

Total Parallel Networks 438494.37 TI117L 70 71929553 64599302 702723107 9.542,185.60
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From: Willette, Timothy M

Sent: Friday, Octlober 24, 2008 2:10 PM

To: Contingen Fee Commillee

Cc: Roper, Harry J; Bosy, Geomge S

Subjett: Parallel Networks

Attachments: Bosy to Conlingen! Fee Commillee 081024.DOC

Attached please find George Basy's memorandum lo the Contingent Fee Commilttee re Paraliel Networks,

Tim

Timothy M. Wiillette

Legat Secretary

Jenner & Block LLP

330 N. Wabash Avenue

Chicago, I 80611-7603

Tel (312) 923-4784

Fax {312) 527-0434

TWillelte@jenner.com

Ww. jennar.com

CONFDENTIALITY WARMING: :lm cmail maoy contaln privile ged or contidentral imformnation ahd s For the sole yse of the intended recipicnt(s). Any unsutherized

use or disciosura of this cor i3 prohibited. If you bebave thal you have raceived this email in eiror, pleaze nolity the sender immodiately and delets it
Hom your system.
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MEMORANDUM JENNERABLOCK

Jenner Kk Block LLP

Chicage
OCTOBER 24, 2008 New York

Washingion, BG
To: Contingent Fee Committee
cc: Harry J. Roper
From: George §. Bosy

Subject: Parallel Networks

The purpose of this memorandum is 10 address two new contingency fee cases offered to us by
Parallel Networks.

As you know, Jenner & Block represents Parallel Networks in Oracle v. Paratle! Networks and
QuinStreet v. Parallel Networks, both pending in the District of Delaware, The Oracle case is set
for wial beginning January 12, 2009. The issues there and in the QuinStreet case were recently -
addressed in a memo from Terri Mascherin and will not be sepeated here.

The client has offered us two additional actions with respect to the same patents at issue in the
two Delaware cases. In ane, we would represent Parallel Networks in a patent infringement
action against BEA Systems, Inc. ("BEA™). BEA was recently acquired by Oracle, and it is our
understanding that Oracle is replacing the Oracte Application Server product accused of
infringement in the Oracle v. Paralle! Networks litigation to the BEA platform. A preliminary

analysis of whai we know about BEA is that, at minimum, BEA’s middleware application server
product infringes the patents in suit. That preliminary infringement analysis was done by Ben
Bradford. Also based on our preliminary estimates, it is our understanding that BEA’s sales of
its application server product exceed Oracle’s sales of Oracle’s application server product,
Oracle’s past sales of its application server product are about {worldwide).
Conscquently, at a 3% royalty rate, BEA’s exposure for past infringement is a1 least $75 million
(not incfuding pre-judgment interest). Moreover, there are additional BEA products that we
likely would accuse of infringement. BEA’s exposure for all of its products could approach $7
billion worldwide. We would propose filing suit against BEA in Delaware at a point in time
when we could be certain that our January 12, 2009 1rial date would not be delayed. Of course,
if we win on validity in the January trial, Oracle would be estopped from contesting validity in
the action against BEA. Thus, in the BEA litigation, the only issues would be infringement and
damages.
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From: Mascherin, Teri L

Sent: Thursday, December 04, 2008 5:04 PM
To: Valukas, Anton R; Levy, SusanC

Cc: Roper, Harry J; Bosy, George S
Subject; Parallel Networks v. Oradic

Tony and Susan:

Harry and | spoke with George Bosy, who is out in Wilmington for the pretrial conference in the case,
set for tomorrow. At the pretrial, George will ask the court to strike the January trial date on the
ground that there is no case or conlroversy on Oracle's claims seeking a DJ that the patents are
invalid, because the court has held that the only products that we accused of infringing do not
infringe.

Under the local rules in the D.Del., we have 10 days to file a motion to reconsider the summary

judgment ruling. There may be good grounds for such a motion — the team is reviewing the issues
and we will have further discussions on that point,

Once we know what happens tomorrow, we will have a decision to make regarding how much longer
Jenner & Block will contirue the representation. Our contingent fee agreement allows us to terminate
the engagement for any reason on 30 days notice, so long as that is consistent with our ethical
obligations. In the event we terminate and the client ullimately succeeds in recovering money in a
judgment or settlement of its claims, we remain entitled to be compensated at a minimum for our fees
incurred, based upon our regular hourly rates, plus expenses incuired as of the date we withdraw,
minus any cost that the client incurs in bringing new counsel on board. '

Terri

Janner & Block LLP

330 N. Wabash Avenue
Chicago, IL 60611-7603
Tel (312) 923.2799

Fax (312) 840-7799
TMascherin@jenner.com

www jenner.com
CONFIGENTIALITY WARNING: This email may i pri Fickenti tion mnd i3, for the sole use of the intended racipisni(s). Any wauthorized

Yeged o 3o
use or disclozure of this communication i3 srohibked. ¥ you befiave that you have recaived this email ln error, pleasa notify he sender immediately and delete it
frorm your system,
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Erickson, Amy H

From: Margolis, Paul D

Sent;  Tuesday, December 30, 2008 9:24 AM

To: Levy, Susan C; Mascherin, Temi L.

Cc: Roper, Harry J

Subject: Outstanding issues relafing to the finm's representation of Paralle! Networks

Susan and Teri-

As | believe you are aware, we have entered into an agreement with Qracle to take the Oracle v. Paralle!
Networks case directly to appeal, and the client (Temry Fokas) has now paid ofl of his oulsianding obligations ta
Jannar and Block.

However, the question of what tha firm wishes 1o do with the Oracle case and with the pending itigation against
Microsoft and QuinSireet remain open. | was just informed by the clien! that | do not have authority to sattle the

QuinStreet portion of that case until he Is comfonable with what Jenner & Block's Intentions are regarding him as
a fim client.

From my converselion with Mr. Fokas, 1 believe that there are three open questions thal need to be answered.

1) Does Jenner & Block want to handle the appsal in the Orads v. Parallel Networks case? | believe that in a
vacuum, that the answer to this questiont is "YES.” Nol only doss the appellale group fes! strongly about the
merits ¢f our appeal, bul much of the work is already done basad on the motion for reconsiderstion that we
prepared. Addhionafly, we have been personally Invoived in three prior appeals of patent cases where Robinson
was reversed in tho Federal Cireuil.

2} Does Jenner & Block wanl to handie the QuinStreet/Microsofl v. Parallsl Networks case? Last | hed heard, the
answer In a vatuum was "NO." Our answer to Microscff's doclaratory judgment complaint is due in just under a
month and the case s set for medigfon before the Magistrale Judge Thynge on January 30, 2009 in

Wikmington. Weil Gotshal is representing Microsoft and would likely employ a huge team of tawyers much as
Orodle did because we are again talking about A royally base in the billions. Additionally, it 5 our understanding
Lhal MicrosofL IS is one of the few Microsofl businesses thal is growing. On the Nipside, Microsofi would need 1o
produce documents before fact discovery could really stard acconding to the Court's standard schedule so i is my
expeciation that there would not be much effort needed on the part of Jenner & Black prior 1o the spring of 2009,

3} # Jenner & Block does not wan! the QuinStreet/Microsoft case, is # willing 1o give up the appeal in the Oradle v.
Paraflel Networks case? The client Is nol sure thet he can find a qualified firm L undergo the risk and expense of
handling the QuinStreetMicrosoft case If the appeal in the Oracle case is not part of the package. Themlors, he
wants to know whal the answer to this question is before beginning the task of findng another law finn to handle
the QuinSirest and Micrusolt case, assuming Jenner & Block wanls 1o withdraw trom that case,

i am.happy to discuss thase lssues further wilh you al any fime or provide you with any additional facts or
opinions sbout these lawsuits. | know the client is eager lo get our answers to these questions, as are
the attomeys tha have been working on these cases over the past 18 monhs.

Tharks,
Paul

Paut 0. Margolis

Jenner & Block LLP
330 N. Wabash Avenue
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From: Margolis, Paul D

Sent; Thursday, January 08, 2009 3:02 PM

To: ifokas@paralieinetworks.com

Cc: Roper, Harry J; Bosy, George S; Levy, Susan C; Mascherin, Temi L
Subjecs: RE: Terminalion of represenlation-- privileged & confidential

Terry-
In response to your email of Jaouary 2, 2009, cur views are as follows:

Our appellate lawyers have described the likelihood of overturning Judge Robinson's opinion on appeal as being
around 30-50%. Plcase understand that the use of percentages to describe possible outcomes is intended only to
be a genera) assessment of the relative sirengths of the arguments. In our experience, litigation is inherently
uncertain and should not be reduced to a mathemnaticzl equation,

In this case, we think that the arguments and circumstances that would lead the Federal Court to uphold the
decision are relatively stranger than the arguments and circumstances that would lead to a reversal. To be clear,
our appellate lawyers believe that the summary judgment opinion of Judge Robinson can be attacked, and that
the grounds for reversal laid out in the motion for reconsideration were good arguments. But it is difficult, if not
impossible, to predict what the Federal Circuit will do in any particulas case. The Federal Circuit sometimes
aggressively reviews districi count decisions and other limes essentially rubber stamps them. If it chose to
uphold the summary judgment decision, the Federal Circuit would have several avenues by which it could do
so. For example, it could determine that (a) "releasing” requires freeing the web server to process new requests
(rather than already-pending requests), as the District Court’s decision sugeests, (b) the web server that must be
released consists of the individual OHS child process or Web Cache fiber, or (¢) our expert’s analysis of the
releasing limitation did not carry our burden, as the District Coun found. In addition, the Federal Circuit could
hoid that the District Court's ¢laim construction on "releasing” was in error and apply Oracle’s more restrictive
construction.

With respect to the second paragraph of your email, we have had several discussions with you regarding
settlement, in different contexts. In the middle of December we discussed with you two proposals presented by
Oracle for avoiding a trial on validily and inequitable conduct.

Oracle’s Proposal A was the proposal that you ultimately agreed 0. Under that proposal, the parties agreed that
Oracle would dismiss its remaining ctaims without prejudice so 1hat the trial would not take place and Paralicl
Networks could take an immediate appeal of the summary judgment ruling, and that in 1he event Oracle
succeeded in defending the non-infringement nling on appeal, the parties would agree to treat that decision as
applying to BEA producis as well as Oracle products.

Proposal B was 10 engage in settlement negotiations with Oracle, Oracle’s counsel indicated at that time that
Oracle would only be interested in a settlement of "significantly less than 8 figures.” We viewed that as Oracic’s
opening position, and not determinative of what an ultimate scttlement amount might be.

As to Proposal B, we discusscd several issues. These included that it may 1ake several years for Parallel
Networks to monetize its claims through litigation, given that Judge Robinson has made clear that she would
bifurcate any irial on damages from liability and allow an appeal on liability to go forward before she would try
the damages case. We also discussed how important it is to you to have Judge Rebinson's summary judgment
decision vacated, and explained that if a settlement could be achieved soon there may be a greater likelihood of

1
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getting that decision vacated than if you were to proceed with litigation. We recommended that you consider
accepting Oraclc's invitation to reopen settlement negotiations in light of all of those issues. We discussed the
possibility of reconvening the mediation with the magistrate before the Coun emered an order vacating the trial,

and also discussed the possibility of hinng a privatc mediator or convening a settlement negotiation without a
mediator, once the trial date was vacated.

You told us you would like to think about all of the options. You later informed us that you had decided to
proceed with Proposal A, and that you would reconsider Oracle's proposal to reopen settleraent negotiations
after the 1rial was put off and after it was clear which law firm would be handling the case going forward. Last
week, we relerated our willingness 1o assist you in settlement negotiations with Oracle if you wished to pursue
it, but we did not recommend any particular settlement amount or recommend that you settle the case at this
time. We also offercd to contimze to represent you through appeal with the strategy of attempting 10 achieve a
more favorable settlement afier a successful appeal.

With respect 1o the QuinStreet case, we did recommend that you accept Gordon Atkinson's settlement offer of
$750,000, Whether to choose 10 scttle a case is, of course, your decision as the client, but our view rested on our
undcrsianding that you arc not particularly interested in pursuing the case against QuinStreet. If that
understanding is incorect, our analysig could change. We also explained that there are other advantages to
settling the QuinStreel case. In particular, settling that dispute would increasc the probability that Microsoft
would be dismissed from the case, which in turn would ingrease the possibility that you would be able to avoid
Jitigating with Microsoft in Delaware, as opposed to Texas.

Paul

From: Terry Fokas [mailto:fokas@paralielnetworks.com]

Sent: Friday, January 02, 2009 5:44 PM

To: Margolis, Paul D

Cc: Roper, Harry J; Basy, George S; Levy, Susan C; Mascherin, Terri L
Subject: Re: Termination of representation— privileged & confidential

Pavl,

Two weeks ago, you, George Bosy and Tern Mascherin called me to discuss the case against Oracle. During
that call Terri Mascherin conveyed your firm's recommendation that Parallel Networks settle its case against
Oracle because (as she put it), your appellate lawyers put the likelihood of success on appeal at "30-50%" due to
the fact that the irial record regarding "releasing” of the application server operating systent was very sparse.

Earlier this weck, you and Harry Roper called me to discuss your firm's representation of Parallel Networks and
it was again conveyed to me tha1 your firm's recommendation was that Parallel Networks settle its case against
Oracle and Quinstreet. '

Pleasc confirm in writing that settlement of the cases against Oracle and Quinstreet were and are your firm's
recommendations.

Terry

— On Fri, 1/72/09, Margolis, Paul D <PMargolis@jenner.cont> wrote:
From: Margolis, Paul D <PMargolis@jenner.com>
2
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Subject: Termination of representation-- privileged & confidential
To: "ifokas@parallelnetworks.com” <tfokas@parallelneiworks.com>

Cc: "Roper, Harry J" <HRoper(@jenner.com>, “Bosy, George 8" <GBosy{@jenner.com>, "Levy, Susan C*

<SLevy(@jenner.com>, "Mascherin, Terri L <TMascherin{@jenner.com>
Date: Friday, January 2, 2009, 5:06 PM

Terry-

Our termination letter is attached.

Paul

Paul D. Margolis

Jenner & Block LLP

330 N. Wabash Avenue

Chicage, IL 60611-7603

Tel (312) 923-R323

Faz (312) 923-H423
PMargolis@jcnncr.com

www, jenner ., con<http:/ /v, jenner . com/ >

CONFIDENTIALITY WARNING: This email may contain privileged or confidential
information and is for the sole use of the intended recipient(s). Any
unauthorized use or disclosure of this communication is prohibited. If you
believe that you have received this email in error, please notify the sender
immediately and delete it from your system.
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Erickson, Amy H

From: Mascherin, TerriL
Sent:  Saturday, December 13, 2008 4:28 PM
To: Levy, SusanC

Cc: Roper, Hary J; Bosy, George S; Bricker, Ross B; Steege, Catherine L; Hirsch, Norman M;
Markowski, Robert T

Subject: RE: Update on Parellel Networks
Susan;
We will be prepared to recommend a precise course of action this week. | agree that a
meeling is a good idea, and I gst one set up. I'm copying Bob, because he's the one I've
been consulting on firm counse! issues re. this case.

Ter

From: Levy, Susan C

Sent: Saturday, Decemnber 13, 2008 10:43 AM

To: Mascherin, Terri L

Cc: Roper, Harry 1; Bosy, Georga S; Bricker, Ross B; Steege, Catherine L; Hirsch, Norman M
Subject: RE: Update on Parallel Networks

Thank you Temd. [ would appreciate If you and your team would make & recommendabion as to how the firm
should best proceed here and, ¥ necessary, set up a meeting for all of us soon. Thanks. Susan

From: Mascherin, Terri L

Sent: Friday, December 12, 2008 5:39 PM

To; Levy, Susan C

Ce: Raper, Harry J; Bosy, George $; Bricker, Ross B; Steege, Catherine L
Subject: Update on Parallel Networks

Susan:

This is an update on where we are in the Paralle! Networks cases foltowing the summary
judgment ruling last week.

A. Oracle: Court {Judge Robinson of the D. Del.} entered summary judgment against us tast
week on our client's infringement claims. Trial remains set for January on Oradle’s claims for a
0. on invalidity of the patents, and on its claim for inequitable conduct, for which it is seeking
io recover its attorneys' feas against our client.

Possibility that the Trial will not occur: We have approached Oracle and proposed that
Oracle dismiss its invalidity and inequitable conduct claims without prejudice to avoid the trial
in exchange for our client agreeing that if Oracle wins the appeal of the infringement judgment,
our client would agree not to sue Oracle for infringement of the products sold by BEA, which
Oracle acquired eartier this year. Oracle's lawyer said that his client has no interest in going
forward with the invalidity tria), and that he thought our proposal would be of interest to Oracle.
He was to call his client today and we are waiting to hear back from him. He raised an issug
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about two cases which our client has brought in Texas against Oracle licensees (Orbitz and
Netflix -- Sugsman is handling those cases.) The licensees are seeking indemnification from
Oracle for those cases. We agreed that we would discuss with our client finding some way to
deat with those cases. We have not yet discussed this specific proposal with our client, but
from past discussions George believes that our client will agree.

Possibility of settiement: Oracle's lawyer also told George that Oracle is interested in
reconvening the mediation with the magistrate and discussing whether there is a way to reach
agreement to settle this litigation, including the BEA products. He suggested medigting on
Dec. 22. He sald, "We can't talk about paying eight figures.” We will discuss this with our
client -- our client may be interested in a 7-figure settlement now that he faces the need to

appea the non-infringement judgment before he has the prospects of trying an infringement
case against Oradle.

In the meantime, in case the tnal does proceed, we are preparing a motion to reconsider the
summary judgmeni rufing.

Passibiiity of Payment of Outstanding Expenses: Our dlient told Harry yestarday that he
expects {o finalize settlemants of two TX cases before the end of the year and he will pay the
back expenses (about $550,000) that he owes us when he gets the settliement money. We
estimate that the client would net about $1.8 million from both settiernents, based upon the
dra agreements and other information we have been provided. If that is the case, the dient
should also have enough money to pay us a retainer to cover the expenses for a trial if that

trial has to proceed in January. George and Paul Margoiies have estimated those expenses
as folows:

VALIDITY ONLY TRIAL
Projected Cost: $157,000
Work Space, Hotel, Food and Trave! expenses: $112,000

Trial Presentation expenses: $30,000
Expert Withess Fees: $15,000

TRIAL ON ALL ISSUES (assumes_ we win Motion to Reconsider)

Projected}Cosi: $365,000 ($315,000 if we were not able to go forward with a jury study based
on timing

Work Space, Hotel, Food and Travel expenses: $200,000
Trial Presentation Expenses: $115,000

Expert Witness Fees: $50,000

Jury Study: $50,000

Oracle Background:

» We have approximately $9.3 million in fees invested in ike Cracle case.
« We anficipate thal any appeal from the Oracle summary judgment culing {and Jan. trial, if
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the trial goes forward} would not be decided until January or February 2010, at the
earliast.

If the appeal i3 successful, trial on remand would take place in two phases: (1)} tral on
infringement, approximately in the summer 2010, followed by appeal; then (2) trial on
damages, followed by appeal if we succeed. Thus. we estimate that we could be 34
years or more from realizing enything on the contingent fee agreement and recouping
any fees.

If we keep the case through appeal, liability trial and damages trial, we estimate that our
additional fee investment wilt be at least $5-7 miliion,

if trial does proceed in January, we will have to decide after trial whether to terminate the
engagement.

B. Quinn Street: This case is also pending before Judge Robinson. Quinn Strest sued
Parallel Networks, seeking a DJ that it does not infringe the patents. We counterclaimed for
infringement. Quinn Street then brought Microsofi in as a third party defendant, seeking
indemnily in the event Quinn Street is found to have infringed. Microsoft moved to dismiss the
third party complaint, and also filed & DJ complaint against us seeking & declaration that its
products do not infringe. There must be an independent basis for jurisdiction over Microsof's
complaint. We do not believe the court has jurisdiction because, while Parallel Networks'
predecessor was a DE corporation, PN is a TX corporation and there is no basis for personal
jurisdiction over PN in DE. Our response to the Microsoft Complaint is due on Jan. 22

Possibllity of Settiement: We have had on-going selflement discussions with Quinn Street's
counsel, and believa that we can achieve a setifement in the amount of aboul $750,000. Such
a settloment would include Quinn Street dismissing its claim against Microsoft, which should
end Microsoft's invoivement in the case. To date our client has not been willing 1o accept a

setllament in that amount. His view may change if we are able lo make an agreement with
Oracle.

Quinn Street Background:

« Our total investrnent in this case to date is about $1 million.

» If the court adopts a schedule for the expanded case thal is analogous to the schedule in
place before Microsoft was brought in to the case, we anficipate that trial could occur as
early as summer 2010. Under that schedute, when the decision comes down in the
Oracle appeal wa would be completing expert discovery, If Microsoft stays in the case
we antlelpate thal fees through Jan. 2010 would be at least $3-5 million, and fees
through trial could be $8-10 million. (W think it is likely that Microsofl would remain in
the case at least through some stage of discovery).

There is a possibility the court would agree to slay the case pending decision in the
Oracle appeal i the Federal Circuit,

If only Quinn Street is a defendant in the case, we anticipate that damages range from a
few million (in which case we would not recoup our investment in the case) to
approximately $20-30 midion (at which level we would probably recoup our investment,
perhaps plus a small bonus,

We have told the client that we wish to lerminate our engagement on ihis case. He has
responded thal if we terminate on this case he would want to terminate the engagement
on Oracle as well, because the Quinn Street case is not big enough for a firm to be
interested in taking over only thal case. Fresenlly we are waiting (o see what we are
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able to work out with Oracle before taking further action toward terminating the
engagement on Quinn Street.

Our Right to Terminate: Under our current fee agreement, we may terminate on 30 days
notice, consistent with our ethical obligations. In the event we terminate and Paraflel Networks
aventually succeeds in recovering damages, we remain entilled lo be paid: (1) our fees
incurred up to the time of termination, at our regularly houdy rates; (2) any expenses that are
unpaid; and (3) a fair portion of the contingent fee award based upon our contribution to the
result achieved as of the time of termination, to the extent thatwe have not yet been paid for
all of our fees incurred.

Lel us know if you would like to discuss any of this.

Terri

Terri L. Mascherin
Jennar & Bloek LLP

330 N. wabash Avenue
Chicago, IL 60611-7603
Tel (312) 023-2790

Fax (312) 840-7799
TMascherin@jenner.com

www jenner.com
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From: Mascherin, Terri L

Sent: Thursday, December 18, 2008 3:25 PM

To: Levy, Susan C; Bricker, Ross B

Ce: Roper, Harry J, Bosy, George $; Margolis, Paul D
Subject: Parallel NetworiOracle setlternent talks

This is an updale on where we are on efforts to resolve the Parailel Networks cases and lo get paid.

1. On the Oracle case, we have reached agreement with Oracle 1o dismiss Oracle's invalidity and
inequitable conduct claims without prejudice and ask the court to enter final judgment on the
summary judgment rulings, as oullined int (A) in the first message below. This will allow lhe parties to
avoid having 10 try Oracle’s claims in January. The papers on this are being drafted now. The
lawyers have spoken with the Magistrate, she is supportive and will work wilh the parties to gel the
Judge to enter the orders thal we need entered. :

Once that agreement is done, we will discuss with our client what he would like to do regarding
pursuing a monetary settlement with Oracle, as outlined in (B) befow. We have discussed with the
client the risks and costs associated with continuing to pursue the case, and have recommended that
he discuss settiement with Oracle. Depending on what the client decides to do re. pursuing
settlement or proseculing his appeal, the firm will need to decide whether to terminate our
engagement with the client, which we have the right to do on 30 days notice.

2. The client told George today that he "will do his bast to pay up promptly” the expenses that he
owes us (currently about $550,000 on all matters). We see three prospects for him bringing in the
money necessary to pay us:

a. Setlement of the Herbalife case in TX: the parties are exchanging signatures on a final
settlement agreement today. We are not counsel in the case, and TX counsel must be paid first fram
the proceeds, bul the client has told us he should net between $200,000-250,000 to pay us.

b. Settlement of the Friendfinder case in TX: the parties have agreed upon a number and are
working on documentation. There is some lime pressure. This is the case in which PN won a jury
verdict in August on damages. The court has schedulad an injunclion hearing for late Dec. or early
Jan. The settlement will yietd enough for the client to pay the remainder of our oulstanding expenses.

c. Seltlement of the Quinn Stieel case: we are counse! in this case. Wa have invested about $1
milkon in fees inthe case, which is still in the pleading stage. We have an offer from the plaintiff to
pay PN $750,000. Our client is currentiy demanding $950,000. Paul M. believes there is a good
chance he can get the case seftied for close to $750,000. We would receive our expenses plus 33%
of the Net Proceeds of any sefliement. (I note that "Net Proceeds” is not defined in the Contingent
Fee Agreement. Net Revenues is, and means the gross proceeds of any settlement, minus our
expenses. Thus, it is unclear whether we would get 33% of $750,000, or 33% of the net settiement
after our expenses are paid )

1 will keep you posted.

Terri EXHIBIT
0
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From: Wiliette, Timothy M On Behalf Of Bosy, George S

Sent: Wednesday, December 17, 2008 11:52 AM

To: Roper, Harry J; Mascherin, Terr L; Patras, Patrick L; Bennett, David R; Margolis, Paul D; Bradford, Benjamin J:
Johnson, Emity €.

Ce: Lewy, Susan C

Subject: Oracle settlement talks

| had a discussion with Jim Gillitand with respedt 1o tlems {A) and (B} in his email (attached). He said thal he was very
favorably disposed 1o (A), as are we. We talked through the issues, and there seem lo be no impediments (subject lo the
Cour's approval) to reaching an agreemenl an {A). 1 Loid him that we were stil thinking about (B},

George

Timothy M. Willette

Legal Secretary

Jenner & Block LLP

330 N. Wabash Avenue

Chicago, IL 60811-7603

Tel {312) 9234784

Fax (312} 527-0484

TWiiletiegdjenner.com

www iepner.com
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From: Gifliland, James G. [mailto:jpgilliland@wownsena.com]
- Sent: Monday, December 15, 2008 B:17 PM

To: Bosy, George S

Cc: Gilliland, James G,

Subject: Further Settlement Discussions

CONFIDENTIAL SETTLEMENT COMMUNICATION — FRCP 408

George:

1} Oracle is willing to proceed with another settlement conference next Monday, December 22,
based upon the general cullines you and | discussed on the telephone on Friday. Specifically Oracle
is willing to discuss either:

A} Dismissal of Oracle’s invalidily case without prejudice (assuming Judge Robinson wil allow vt do £0), preservation of all of
Oracle’s invalidity defenses; immediate appeat of Judge Raobinson's noninfringement ruling. a siay as to alf cases and elaims against
Gracle and BEA, customens panding appeal; 3nd, agraemant that if the summary judgmenl of ncreinltingement is atfirmed on
appea| then the same ruling wit apply to BEA products: or

B.) Comnpieteflinal setilement for payment by Orade of significantly less than B igures, which would include releases and licenses
for a1l Cracle and BEA products.

In order 1o climb on a plane just a few days befora Christmas | and my client need a represcntotion in advance from you ang your clienl
that Parzilel Networks is willing to setile along the tines of ane of both of these proposals.

2) Inespective of whether we are going to get logether ane week from today, would you please let me know as soon as possible which

Oracle witnesses you plan lo calfl al the invalidity trial; we need to reease (pun interxted the rermainder of these folks as soon as
possile. .

JBPN 00048707




. } amin a mediation Tuesday and Wednesday, so the best way 1o communicate with me is by email | have not copied anyone with this
email bul do not mind if you forward & 1o your client provided # remains confidential, for setternent purposes only.

. -
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JENNERA&BLOCK

June 17, 2011 Jenner & Block 14p Chiage
353 N. Clark Strect Los Angeles

www.jenncr.com

David R. Bennet Russel} J. Hoover
George S, Bosy Td 25232729
Bosy and Bennett :I::os:gjm.com
300 North LaSallc St .

49™ Floor

Chicago, IL, 60654-406

Re:  Jenner & Block LLP’s Fee Claim
Amount: $10.245 Miflion
Client: Paraflel Networks LLC

Dear David and George:

:l'his!etterisaddrcssad 1o you as a result
1o my role as counsel

I told David that uniess there was an objection, I intended to contact Mr, Fokas directly regarding
the delinquent fees to which we are entitled under the terms of the Agreement. David asked for
&n opportunity to check into the matter. He called me back shortly after 1 called him requesting
that I not contact the client directly but rather communicate through your firm. Hence this letter.
I request that you bring it 10 your client’s attention.

The Agreement is a Contingent Fee Agreement, with the contingency applicable up to the date of
the Agreement's termination. Jenner was given the opti i

days prior written notice if we determined at any ti

interest to continue the representation pursuant to the Agreement”. Upon such termination,
Jenner was to receive compensation “for all ime expended by Jenner & Block [up to the
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David R Bennett
George S. Bosy
Juse 17, 2011
Page 2

on any Enforcement Activity undertaken on behalf of epicRealm Licensing
1ks] at the regular hourly billing rate charged by Jenner & Block for its attorneys
and lega! assistants” with that 10 be “in lieu” of the Contingent Fee zpplicable to such services,
less the reasonable costs incurred by Parallel Netwdrks “to transition any pending or ongoing

cnfomcm?n activities that had been commenced with Jenner & Block to successor legal
counsel » . )

, if there ig a legitimate dispute related to our fee
resolve that dispute if we can. | stand ready to participate in
y ask that Parallel Networks outline for us just what it

. uite simple: The contract specifically spells out that 10 which
we are entitled on termination of the Agreement.

If 1do 10t bear from you prior to June 30, 2011, I will assume that your client refuses to pay the
amount owed and is unwilling to cagage in a voluntary effort to explain the reasons for its
refusal or to resolve the dispute short of arbitration. In that event, we will file the arbitration
contemplated by the Agreement and resolve the issues in that manner.

If you have any questions reparding this matter, please fee free to call,

Silwcn:_ln

Rusceli ], Hoover

! We do not seck to recover for the time devoted by our lawyers and legal essistants between
February 9 and April 9, 2009 to trapsition the malter to new counsel.
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David R, Bennett
George 8. Bosy
hme 17, 2011
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an additional ruling. 1f it does, let me know and I'll make
it.

MS. NEISWENDER: I think we would prefer to have
a ruling on the record that -- to be clear, that Parallel
Networks will not be able to question Mr. Lowery about the
configuration files that are set forth in Exhibits 142 and 144
so that it's clear that Mr. Lowery is prepared to testify about
those files and that Parallel Networks was precluded from
eliciting that testimony on the record.

ARBITRATOR GRISSOM: It's said another way, but
I think that that is a correct interpretation of it. As it is,
all of those files would be beyond the can of a non-expert
witness, and they would be beyond Mr. Lowery's personal
knowledge, as I understand how the other avenue in which you're
advancing his role as a lay witness for his testimony today.
So, yes. All right.

MS. NEISWENDER: I think that settles the
issues. I think we =-- can we bring Mr. Lowery back in atf this
point?

ARBITRATOR GRISSOM: I forgot all about him.

Welcome back.

THE WITNESS: Thank you.

MS. NEISWENDER: And I get to play chair rodeo
as we pass the witness to Jenner & Block. So, Mr. Lowery, if

you'd come sit over here, please.

ESQUIRE SOLUTIONS 800.211.DEPOQ (3376)
EsquireSolutions.com
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STATE OF TEXAS )

I, Andrea L. Reed, Certified Shorthand Reporter, duly
gualified in and for the State of Texas, do hereby certify
that, pursuant to the agreement hereinbefore set forth, the
following proceedings were had before me; that the transcript
has been reduced to typewriting by me or under my supervision;

that the record is a true record of the proceedings had before
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me.

I further certify that I am neither attorney or counsel
for, related to, nor employed by any of the parties to the
action in which this arbitration is taken, and further, that I
am not a relative or employee of any attorney or counsel
employed by the parties hereto or financially interested in the
action.

SUBSCRIBED AND SWORN TO under my hand and seal of office

on this the lst day of November, 2012.

ANDREA L. REED, CSR

TEXAS CSR NC: 7773

Expiration Date 12/31/12
Esgquire Deposition Solutions
Firm Registration No. 286

1700 Pacific Avenue, Suite 1000
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INTRODUCTION'

Since 1853, the Texas Supreme Court has held that an attorney who has “voluntarily
abandoned the case of his client” cannot recover fees. Baird v. Rarcliff; 10 Tex. 81 (1853). The
Texas Supreme Court reaffirmed this rule in 1960 when the Court held that an attorney who
voluntarily abandons his client “is not entitled to collect either the contract or quantum meruit for
the services, if any, that have been rendered.” Royden v. Ardoin, 331 S.W.2d 206, 209 (Tex.
1960). Jenner wants the Arbitrator to disregard a century-and-a-half of Texas law to claim a
substantial portion of a contingency fee after its abandonment of the Oracle and QuinStreet
cases. Jenner has not and cannot cite a single Texas case in its favor on which the Arbitrator
could rely in making such an award. Even the Fifth Circuit observed that it had “uncovered no
Texas case that has compensated an attorney” after a voluntary withdrawal. Augusison v. Linea
Aerea Nacional-Chile S.A. (LAN-CHILE), 76 F.3d 658, 664 n. 6 (5th Cir. 1996).

Texas law governs the Contingent Fee Agreement (“CFA”), but Jenner now incorrectly
argues that it can contract around Texas law. Jenner’s position is unsupported by Texas law, and
the Court of Appeals and the Supreme Court of Texas rejected it in the landmark Hoover
Slovacek cases. See Walton v. Hoover, Bax & Slovacek, L.L.P., 149 S.W.3d 834 (Tex. App.—El
Paso 2004), aff’d in part, rev'd in part, 206 S.W.3d 557 (Tex. 2006); Hoover Slovacek, LLP v.
Walton, 206 S.W.3d 557 (Tex. 2006). Like Jenner, the Hoover Slovacek firm also had a
provision in its fee agreement that purported to establish the fee owed upon termination. Both
the Court of Appeals and the Supreme Court found that such a fee agreement was

unconscionable as a matter of law, See Hoover, 206 S.W.3d at 560.

! References to Claimant’s Exhibits are: CX__. References to Respondents’ Exhibits are: RX__ .
References to the Hearing Transcript are: TR. at ___ {page: line]. References to Claimant’s findings of
fact and conclusions of law are: CFF or CCL at ___ [page],§ ___. References to Respondents’ findings
of facts and conclusions of law are: RFF or RCL at ___ [page), § __ .




Because the CFA’s termination provision is unenforceable, Jenner’s claim for fees must
be decided based upon Texas common law regarding compensation owed to an attorney who
withdraws from a contingency fee case prior to its conclusion. To recover fees, Jenner has the
burden to show that it had “just cause” to withdraw. But, no case in Texas has found just cause
in this circumstance, and the same reasons that Jenner posits, e.g., the case was difficult or the
client did not want to settle, have been rejected by Texas courts.

Importantly, this case raises no novel or previously undecided questions of law. Each of
the issues has been conclusively determined in: Baird, Royden, Hoover, and Augustson. The
Texas Supreme Court (over the dissent of Justice Hecht in Hoover) has made clear that attomeys
cannot contract around the remedies set forth in Mandell & Wright v. Thomas, 441 S.W.2d 841
(Tex. 1969). Jenner cannot do so either, and the Arbitrator should not be led into error by
Jenner’s desire to get paid. Jenner receives no fee because it chose not to conclude the
contracted representation,

Jenner agreed to “initiate, prosecute and conclude” on a contingent fee basis two patent
infringement cases: Oracle and QuinStreet. Instead, after losing on summary judgment, Jenner
quit, stranding Parallel with a take-nothing summary judgment ruling against it in Oracle that
would have foreclosed Parallel from enforcing its valuable patents against other infringers. The

timing of Jenner’s abandonment, which Jenner had been plotting since October 2008, could not

have been worse. Because of the summary judgment ruling of non-infringement, and the impact

such a ruling had on the case’s value, Parallel was unable to retain successor counsel on the same
terms as Jenner. In other words, because the risk of no recovery was so high, Parallel could not
find a law firm willing to take the appeal on a contingent fee basis. Jenner thus forced Parallel to

choose between two bad outcomes: (1) settle Oracle for whatever Oracle would pay




and not appeal the summary judgment ruling, which would have permanently impacted its ability
to enforce its patents; or (2) settle QuinStreet at a fraction of its value to raise the money
necessary to hire hourly counsel to appeal the adverse Oracle summary judgment ruling.

Parallel chose what it believed at the time to be the lesser of the two evils, sacrificing
QuinStreet and ultimately succeeding (despite Jenner’s bad advice) in having the Oracle
summary judgment ruling reversed. What Parallel did not know, because Jenner failed to
properly investigate and tell its client, was that QuinStreet was worth significantly more than the
settlement numbers Jenner had recommended. For these reasons, the Arbitrator should deny
Jenner’s claims for fees and award Parallel the damages caused by Jenner’s unethical and
improper conduct,

ARGUMENT AND AUTHORITIES

JENNER’S BREACH OF CONTRACT CLAIM FAILS

To recover on its breach of contract claim, Jenner must prove: (1) the existence of a valid

and enforceable contract; (2) performance by Jenner; (3) breach of the contract by Parallel; and

(4) damages to Jenner as a result of the alleged breach.? Jenner cannot meet its burden of proof

to show: (1) Paragraph 9 is valid and enforceable; (2) Jenner performed its obligations under the
CFA; (3) a breach of the CFA by Parallel at the time of Jenner’s termination: and (4) damages

with any reasonable certainty.

2 See, e.g., Foley v. Daniel, 346 S.W.3d 687, 690 (Tex. App.—El Paso 2009, no pet.).




A. Jenner Cannot Cite a Single Case Holding that the Termination Provision Is
Enforceable under Texas Law

1. Jenner’s “economic interest” does not allow it to recover fees
The root of this controversy is Jenner’s reliance on the at-will “economic interest”
provision within Paragraph 9 of the CFA. Jenner interpreted that provision to mean it could
terminate “at any time” and recoup its “investment” of $10 million. Such a provision is
unenforceable, unethical, and violates Texas public policy.
Under Texas Disciplinary Rule 1.15(a}, a lawyer must withdraw from representing a
client under three defined circumstances.’ Subject to these instances where withdrawal is

required, a lawyer “shall not withdraw from representing a client” unless certain enumerated

circumstances exist.® Comment 1 to Rule 1.15 further reinforces that, in Texas, “a lawyer

normally should endeavor to handle the matter to completion.””

Jenner ignored this guiding principle by consistently balancing its continued
representation of Parallel against what the firm could get paid. For example, in October 2008,
Mascherin: (i) calculated Jenner’s “investment” in the Oracle and QuinStreet cases, (ii)
reassessed the damages without the trial team’s input, and (iii) recommended the firm “determine
whether it is in the firm’s strategic and financial interests to continue its engagement with
EpicRealm [sic].” (RX46) By December 2008, Jenner believed that the CFA permitted it “to

terminate the engagement for any reason on 30 days notice” and be “compensated at a minimum

* TEX. DISCIPLINARY R. PROF'L CONDUCT 1.15(a) {emphasis added).
* Id. at 1.15(b) (emphasis added).

* Id. a1 cit. 1; see also Staples v. McKnight, 763 S.W.2d 914, 916 {Tex. App.—Dallas 1989, writ denied)
(“We adopt the generally prevailing rule that in the absence of a manifest contrary intent, an attomey who
is retained to conduct a legal proceeding presumably enters into a contract to conduct the proceeding to its
conclusion.”); see also RESTATEMENT {THIRD) OF THE LAW GOVERNING LAWYERS § 16(4) (“To the
extenl consistent with the lawyer’s other legal duties . . . a lawyer must, in matters within the scope of the
representation . . . fulfill valid contractual obligations to the client.”).




for our fees incurred, based upon our regular hourly rates . . . .” (RX55; RX60) Throughout
December 2008, Mascherin updated Jenner management on “efforts to resolve the Parallel
Networks cases and to get paid” and evaluated whether the firm should terminate depending on
whether Parallel would settle the Oracle and QuinStreet cases. (RX69)

Jenner’s concept—that it could terminate at any time and recoup its investment—is

contrary 1o its ethical obligations.® As Hricik explained, under Texas’ ethics rules, when a

lawyer signs on to represent a client, the lawyer is “signing on to represent [the client] to the
bitter end” unless one of the situations set forth in Rule 1.15 arises. (TR. at 1259:19-1260:2)
Johnston, a veteran Texas contingent-fee lawyer, agreed. (TR. at 2051:24-2052:13) By
terminating based upon its “economic interest,” Jenner improperly and unethically broadened
what constitutes permissive withdrawal in Texas. In fact, Jenner’s view that it can terminate at
any time is “broader than just cause.” (TR. at 1251:21-1252:18) This renders Paragraph 9(b}
unenforceable. (TR. at 1309:19-1310:17) In fact, Johnston called the ability to terminate based
on “economic interests” shocking. (TR. at 2054:12-2056:9) Hricik determined this provision
renders the CFA illusory. (TR. 1228:11-1230:22)

2. The remedies in Paragraph 9.a violate Hoover and Mandell & Wright

In Hoover, the Texas Supreme Court identified multiple, independent reasons why a
provision like Paragraph 9 is unenforceable. Those same reasons apply here. First, it eliminates
all risk to Jenner. (TR. at 2055:6- 2056:9) Jenner can withdraw, sit back and watch Baker Botts
argue the appeal Jenner was supposed to handle, watch multiple law firms handle the remanded

district court proceedings to trial, and then still claim 83% of the total Contingent Fee Award

® See Hoover, 206 S.W.3d at 564 (“Hoover’s termination fee provision encourages the lawyer to escape
the contingency as soon as practicable, and take on other cases, thereby avoiding the demands and
consequences of trials and appeals.™).




without any further risk to Jenner. Under Texas law, the potentially greater fee a lawyer can
recover in a contingency fee case is appropriate “to compensate the attorney for the risk that he
or she will receive ‘no fee whatsoever if the case is lost.”” In Hoover, the Texas Supreme Court
held that a termination provision in a contingent fee agreement was unconscionable, in part,
because it shifted the risk almost entirely from the lawyer to the client. By the same token,
Paragraph 9, which establishes a “heads lawyer wins, tails client loses” paradigm, is contrary to
Texas law, unconscionable, invalid, and unenforceable.®

Second, Paragraph 9 is unenforceable because it envisions payment of fees to Jenner
regardless of whether Jenner terminated with or without just cause. It is well-established that
“[w]hen an attorney, ‘without just cause, abandons his client before the proceeding for which he
was retained has been conducted to its termination . . . he thereby forfeits all right to

compensation, i

The attorney in Hoover—like Jenner here—atiempted to contract around this
rule.' The Texas Supreme Court, however, held that the fee provision was unconscionable and

unenforceable as a matter of law because it made no distinction between discharges occurring

with or without cause.'' In so doing, the Court expressly rejected the very argument Jenner has

presented here—that “a contract is a contract.”'?

3. 9.a(i) is unenforceable because it creates an option contract

Paragraph 9.a(i) gives Jenner the option to unilaterally convert its contingent fee into an

hourly fee. Such a unilateral option provision in a contingent fee agreement is unenforceable as

7 Hoover, 206 S.W.3d at 561 (quoting Arthur Andersen & Co. v. Perry Equip. Corp., 945 S.W.2d 812,
B18 (Tex. 1997)).

8 Id. al 564-65.

® Augustson, 76 F.3d at 662 (citing and quoting Royden, 331 SW.2d at 209).
' Hoover, 206 S.W.3d at 558.

"

2 Id. at 560-61; see also Walton, 149 S.W.3d at 845-46.




a matter of law because the attorney’s fee is no longer contingent. '

4. 9.a(iii) is unenforceable because it permits payment before the contingency
occurs and does not explain how the value of the claim is to be measured

Paragraph 9.a(iii) permits Jenner to demand payment even if the “contingency” has not
yet occurred. (RCL at 59, § 250) Jenner has argued that this case is not like Hoover because
Paragraph 9 does not have an immediate-payment requirement. But Jenner seeks an immediate
and fixed payment of 20% of what Parallel may recover in the Oracle arbitration. (See RX117;
CCL at 80, § 22)" This is exactly like the lawyer’s request in Hoover, which the Court “viewed
as transforming a traditional contingent fee into a fixed fee” and “impermissibly grant[ing] the
lawyer a proprietary interest in the client’s claim by entitling him to a percentage of the claim’s
vatue without regard to the ultimate results obtained.”'”

Paragraph 9.a(iii) is also unenforceable because it fails to explain how the value of the
claim will be measured.'® Here, Jenner has presented multiple, ever-changing calculations of
what an “appropriate and fair” fee would be. (CFF at 60-61, §% 211-212; CCL at 80, §22) A

lawyer must “give at the outset a clear and accurate explanation of how a fee [is] to be

calculated.”'’ Because Paragraph 9.a(iii) does not provide this requisite explanation, it is

unconscionable.'®

¥ Hoover, 206 S.W.3d at 559; Wythe Il Corp. v. Stone, 342 S.W.34 96, 103 (Tex. App.—Beaumont 2011,
pet. denied).

' In fact, Jenner sent a demand on September 14, 2012, seeking $4,439,270 and 23% of the not-yet-filed
Oracle arbitration. See RX117. Now, after the arbitration hearing, Jenner appears to be seeking only
20% of the unfiled Oracle arbitration. See CCL at 80, ] 22.

" Hoover, 206 S.W.3d at 564; see TEX. DISCIPLINARY R. PROF'L CONDUCT 1.08(h).
' Id. at 565.
" Hoover, 206 S.W.3d at 565; see also TEX. DISCIPLINARY R. PROF’L CONDUCT 1.04 cmt. §.

® Hoover, 206 S.W.3d at 565 (“And while experts can calculate the present value of a claim at the time of
discharge, this extra time, expense, and uncertainty can be avoided . . . .").




5. Whether Parallel consented to Jenner’s withdrawal is irrelevant to whether
Jenner is entitled to fees

Jenner claims that Paralle]l consented to its withdrawal in QuinStreet and insinuates that
somchow such “consent” bears on whether Jenner can recover its fees. (CCL at 82-83, § 24(e))
Jenner is wrong. First, in connection with Jenner’s motion for withdrawal in QuinStreet, Parallel
only authorized Jenner to represent that Parallel did not object to Jenner's withdrawal. (See
RX103; RFF at 38, § 162) Jenner drafted and filed the motion to withdraw and only
incorporated Parallel’s counsel’s comments into part, but not all, of the motion. (See CX16; RFF
at 38, 9 163) Accordingly, 1o the extent that the motion to withdraw represents anything other

than that Parallel did not object to Jenner’s withdrawal, such a misrepresentation 1o the Court

was made by Jenner, not Parallel. Additionally, no such motion was filed in Oracle. (CX13)

Regardless, whether Parallel consented to Jenner’s withdrawal has no bearing on whether
Jenner is entitled to recover its fees. Jenner's argument has been specifically rejected by the

Fifth Circuit in Augustson."

Accordingly, the circumstances surrounding Jenner’s withdrawal
from QuinStreet are imelevant to whether Jenner is entitled to recover fees relating to either
QuinStreet or Oracle.
B. Jenner Failed To Perform Its Obligations Under the Agreement
Jenner’s breach of contract claim fails for the separate reason that Jenner has not carried
its burden to prove that it performed its contractual obligations. Under the CFA, Jenner was
required to:
“initiate, prosecute and conclude” the Oracle and QuinStreet cases (RX12 at 3, %2);
defend Parallel “against any suit, action, proceeding, counterclaim or other similar

causes of action” occurring “as a direct result of the threat, initiation or prosecution
of such Enforcement Activity” (RX12 at 3, 9 2(c)); and

1% See Augustson, 76 F.3d at 663-64.




* not take any action or forbear from taking action that would impair the parties’
rights under the CFA or in any Enforcement Activity in which Jenner was
representing Parallel. (RX12 at 6,9 7)

Jenner breached these obligations before it terminated the CFA. (RCL at 53-54, §222-226)

First, despite knowing that Microsoft could become a party to the QuinStreet case (RX18;
RFF at 13-14, § 67), Jenner refused to handle the Microsoft portion of the case. (RFF at 29-30,
99 125 & 127) Second, despite expressly taking on the representation in Oracle and QuinStreet,
Jenner abandaned its representation of QuinStreer. (Id.) Notably, this decision was made after
the adverse summary judgment ruling in Oracle. Third, Jenner unilaterally changed the scope of
its representation in the Oracle case. Jenner informed Parallel that (i) it would only handle the
Oracle appeal and no further proceedings upon remand; (ii) Parallel would have to agree to settle
after remand; and (iii} Jenner could terminate its representation of Parallel at any time. (RX82;
RFF at 28-30, 41 123-130 & 35,9 151; TR. at 2366:10-2367:12 & 2371:16-24)

Under Texas law, a party cannot enforce the contract unless he shows that he has

performed the obligations imposed upon him.2® Further, ‘““it is a fundamental principle of

contract law that when one party to a contract commits a material breach of that contract, the
other party is discharged or excused from further performance.”™! Because Jenner breached the

CFA first (by not performing its obligations under the CFA), it cannot recover contract

damages.22

* Acme Pest Control Co. v. Youngman, 216 $.W.2d 259, 263 (Tex. App.—Waco 1948, no writ).

*! BFI Waste Sys. of N. Am. v. N. Alamo Water Supply Carp., 251 S.W.3d 30, 30-31 (Tex. 2008) (per
curiam) (quoting Mustang Pipeline Co. v. Driver Pipeline Co., 134 S.W.3d 195 (Tex. 2004)).

2 Barnett v. Coppell N. Tex. Court, Ltd., NTC, 123 S.W.3d 804, 815 (Tex. App—Dallas 2003, pet.
denied) (“[A] breach of contract by one party excuses performance by the other party.”).




C. Jenner Has Conceded Parallel Was Not in Breach when Jenner Terminated the
CFA

Jenner alleges in its Demand for Arbitration that Parallel breached its “contractual
obligation to pay expenses.” (RX115 at 15, 1 54) But, as Jenner now concedes, Parallel was not
in breach when Jenner terminated, because on December 24, 2008, Parallel paid—in full—the
outstanding expenses it owed. (RFF at 32, §Y 136-137) Accordingly, as of December 24, 2008,
any breach for failure to pay expenses was cured and is irrelevant. (Jd)* Plus, it would be
unethical to rely on payment issues for withdrawal because the payment obligation was
fulfilled.**

Now, in its Conclusions of Law, Jenner claims that Parallel breached the CFA by
refusing to pay Jenner an “appropriate and fair portion of the Contingent Fee Award.” (CCL at
79, 11 17-18) But that is not what Jenner demanded. Jenner first demanded $10,245,492 in
hourly fees “[pJursuant to Paragraph 9(b) and 9(a)(i) of the Agreement” on June 17, 2011 and
stated that these fees were “in lieu of the Contingent Fee” and were “more than two years past
due.” (RFF at 42, 1 181; RX112) In July and August 2011, Parallel explained to Jenner that
Jenner forfeited its right to compensation when it terminated its representation of Parallel in
January 2009 and that Paragraph 9(b) was unenforceable. (RFF at 42-44, §7 184-186) Under

Texas law, failure to comply with an unenforceable contract provision is not a breach.?

B T-M Vacuum Prods. v. TAISC, Inc., 336 Fed. Appx. 441, 442-43 (Sth Cir. 2009) (“[I)f the non-
breaching party elects to treat the contract as continuing and insists the party in default continue
performance, the previous breach constitutes no excuse for nonperformance on the part of the party not in
default and the contract continues in force for the benefit of both parties.”) (quotation omitted); see also
Henry v. Masson, 333 8.W.3d 825, 84041 (Tex. App.—Houston [Ist Dist.] 2010, pet. filed) (“Seeking to
benefit from the contract after the breach operates as a conclusive choice depriving the non-breaching
party of an excuse for his own non-performance.”) (citations omitted).

* TeX. DISCIPLINARY R. PROF’L CONDUCT 1.15(b)(5); TR. 1256:10-16.

* See Juliette Fowler Homes, Inc. v. Welch Assocs., Inc., 793 S.W.2d 660, 663 (Tex. 1990) (holding party
cannot recover monetary damages for breach of an unenforceable contract provision).




Afier being told that Paragraph 9 of the CFA was unenforceable, Jenner offered 1o settle
its claim for (TR. at 914:18-21 & 916:1) But in its subsequent Demand for
Arbitration, Jenner went back to seeking $10 million in hourly fees. (RX115 at 5, 9 18; 15, § 55;
& 17,9 70) This claim was confirmed by its managing partner Levy at her May 2012 deposition.
(TR. at 1050:9-15) Jenner did not retreat from this claim until the conclusion of the summary
judgment hearing. (Tr. of Sept. 11, 2012, Hearing on Partial M. for Summary Judgment at 93:5-
94:13) Only on September 14, 2012, did Jenner shift to seeking a portion of the Contingent Fee
Award based on its expert’s report. (RFF at 45, {1 190-91)

D. Jenner Has No Evidence of Damages Because of an Alleged Breach by Parallel

Jenner terminated the CFA on January 2, 2009, but now wants to claim Parallel breached
the CFA when it did not pay the amount demanded on September 14, 20/2. In addition to
presenting no evidence of a material breach by Parallel as of the time of termination, Jenner has
failed to establish that Parallel was in breach of the CFA at the time of termination.

Jenner is seeking two types of damages. First, 83% of the contingency fee from
Paragraph 5 of the CFA multiplied by the settlements, or . Second, Jenner is seeking
20% (previously 23%) of any amounts recovered in a future arbitration with Oracle.

Jenner has failed to establish its entitlement to either sum with reasonable certainty 2 As

Jenner concedes, the Oracle settlement includes a release of all claims Parallel had against BEA.

(CFF at 52, 9 186) And the Oracle settlement granted a portfolio license, which licensed all of

Parallel’s patent interests, including the ‘111, ‘457, ‘217, ‘935, ‘911, and ‘145 patents—not Jjust
the “335 and *554. (CX32 at Ex. 1; CFF at 52, 9 186) Jenner has presented no evidence that the

CFA covers BEA, that any of its work related to BEA, or that it had any involvement or worked

% See Gulf Coast Inv. Corp. v. Rothman, 506 S.W.2d 856, 858 (Tex. 1974); Taub v. Houston Pipeline
Co., 75 8.W.3d 606, 617 (Tex. App.—Texarkana 2002, pet. denied).




on any issues related to any Parallel patents other than the ‘335 and ‘554. To the contrary,
Jenner declined to take on the representation relating to the ‘111 patent or BEA. (TR. 426:7-
427:8; 428:2-17, RX45, RX49) In such circumstances, Jenner cannot claim a percentage of the
Oracle settlement (under any damages theory) for claims it was never hired to pursue and for
work it never performed, because the CFA is expressly limited to matters Jenner initiates,
prosecutes, and concludes. (RX12 at f 1.b., 2) Jenner presented no evidence segregating the
value given by Oracle for the BEA claims and a portfolio license from the overall settlement
value. By simply demanding a percentage of the entire Oracle settlement, Jenner has failed to
meet its burden of proof.

E. Jenner’s Attempt To Rely on Parol Evidence To Interpret the CFA Should Be
Rejected

Jenner argues that because it did not demand its fees immediately, and because Jenner's
course of dealing suggests that it believed it only could get paid if Parallel ultimately recovered,
that these circumstances somehow cure the fact that Paragraph 9 is unethical and unenforceable.
Ironically, Jenner ignores that it is seeking an award of 20% (previously 23%) of the not-yet filed
or litigated Oracle arbitration. (CCL at 80, § 22, & 100, § 122(c)) Jenner’s course of dealing
argument must be rejected for two primary reasons.

First, Jenner has presented no evidence that the CFA is ambiguous.?’ Extrinsic evidence
(such as what the parties said or how they acted after the CFA was entered into) cannot be used

to vary or contradict the CFA’s written terms.

Y Dynergy MidStream Servs. Ltd. P'ship v. Apache Corp., 294 S.W.3d 164, 170 (Tex. 2009) (“Experts
have a proper (if confined) role in litigation, but it is not to supply parol evidence to vary or contradict the
terms of unambiguous contracts.”).

¥ See David J. Sacks, P.C. v. Harden, 266 S.W.3d 447, 450 (Tex. 2008) (“An unambiguous contract will
be enforced as written, and parol evidence will not be received for the purpose of creating an ambiguity or
to give the contract a meaning different from that which its language imports.”).




Second, the CFA contains an integration clause (RX12 at 7-8, 9 15), which similarly

prevents the introduction of parol evidence.”® For these reasons, whatever Jenner might have

said regarding the CFA (or how it acted) cannot alter the CFA’s written terms. Additionally,
Jenner, while still representing Parallel, used Paragraph 9 to leverage a new agreement that
would have provided it contingent, hourly, and quantum meruit compensation. (RFF at 34-37,
19 148-158; TR. at 1256:17-1257:12) Lastly, Jenner ignores that either arranging for or charging
an unconscionable fee is unethical and prohibited.*®

II. JENNER IS NOT ENTITLED TO ANY RECOVERY BASED ON QUANTUM
MERUIT OR PROMISSORY ESTOPPEL

Under Texas law, an attorney may recover under quantum meruit on a contingency fee
contract only when: (1) the client discharges the attorney after partial or full performance; (2)
the client settles the case without the attorney’s knowledge or consent; or (3) the attorney and
client mutually abandon the contract.’!

To recover under promissory estoppel, Jenner bears the burden of proving: (1) Parallel
made a promise; (2) which Parallel should reasonably expect would induce action or forbearance
on the part of Jenner; (3) which did in fact induce the action or forbearance by Jenner; and (4)
which must be enforced to prevent injustice.*?

A. Jenner Cannot Recover under Quantum Meruit or Promissory Estoppel
Because an Express Contract Exists

Texas law precludes a party from recovering under quantum mernit or promissory

® Wilkins v. Bain, 615 S.W.2d 314 (Tex. App.—Dallas 1981, no pet.).
% TEX. DISCIPLINARY R. PROF’L CONDUCT 1.04(a).

" Comm'n for Lawyer Discipline v. Eisenman, 981 S,W.2d 737, 740 (Tex. App.—Houston [lst Dist.]
1698, pet. denied) (citations omitted).

3 Conway v. Saudi Arabian Oil Co., 867 F. Supp. 539, 543 (S.D. Tex. 1994),

13
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estoppel when there is an express contract governing the dispute.” In other words, “[t]he law

will not imply a contract when one already exists.”*

Indeed, Cunningham conceded that
quantum meruit is available only in absence of an agreement. (TR. at 1105:7-16)

The “appropriate and fair” fees Jenner claims to seek in this Arbitration as its quantum
meruit or promissory estoppel damages are calculated based upon Paragraph 5 of the CFA.
Paragraph 3 governs the contingent fees to which Jenner would have been entitled had it stayed
in the cases through conclusion. (TR. 2397:2-2398:2) Thus, Jenner cannot escape its

unconscionable fee arrangement by resorting to quantum meruit or promissory estoppel 3

B. Jenner Is Not Entitled to Quantum Meruit Because Jenner Quit Without Just
Cause

Jenner ignores that the CFA is an attorney-client fee agreement that is subject to Texas

law regarding the prohibition against arranging for, charging, or collecting an unconscionable

fee.”® Texas law determines under what circumstances and how much a withdrawing attormey

receives. Jenner forfeited all right to compensation when it withdrew from its representation of

 Kiva, Inc. v. Cent. Tex. Barricades, No. 03-07-00684-CV, 2010 WL 58981, at *5-6 (Tex. App.—Austin
Jan. 8, 2010, no pet.) (citing Truly v. Austin, 744 S.W.2d 934, 936 (Tex. 1988)); see also Balfour Beatty
Rail Inc. v. Kansas City S. Ry. Co., No. 3:10-CV-1629-L, 2012 WL 3100833, at *12 (N.D. Tex. July 31,
2012) (*In general under Texas law, a party seeking to recover for services rendered will only be able to
recover under quantum meruit when there is no express contract between the parties.”) (citation and
quotation omitted); Pantaze v. Iskander, No. 05-95-00984-CV, 1996 WL 640604, at *1 (Tex. App.—
Dallas Oct. 29, 1996, no pet.) (finding that “[a] claim in quantum meruit was not established by a
preponderance of the evidence because any services rendered by Plaintiff were all accepted by Defendant
on the basis of an understanding that Plaintiff was to be paid on a contingent fee recovery of Defendant’s
claims against third parties.”); Subaru of Am., Inc. v. David McDavid Nissan, Inc., 84 S.W.3d 212, 226
(Tex. 2002) (citing Wheeler v. White, 398 S.W.2d 93, 96-97 (Tex. 1965)).

M Kiva, 2010 WL 58981, at *6.

3 See Respondents’ Pre-Hearing Brief No. 2 Regarding the Law on Quantum Meruit and Promissory
Estoppel.

% TEX. DISCIPLINARY R. PROF'L CONDUCT 1.04; Hoover, 206 S.W.3d at 561.




Parallel without just cause.”” As the Fifth Circuit has explained, when an attorney “without just
cause, abandons his client before the proceeding for which he was retained has been conducted
to its termination, or if such attorney commits a material breach of his contract of employment,

»38

he thereby forfeits all right to compensation.””® Thus, the terminating attorney—Jenner—may

not recover “either on the contract or quantum meruit for the services [] that have been

rendered.”® This rule is not novel or unique to Texas. It is also followed by at least Arkansas,

California, Florida, Georgia, Kentucky, Louisiana, Missouri, Montana, New Jersey, New York,
Ohio, Washington, and Wisconsin.*

The Fifth Circuit has explained that for an attorney to have just cause sufficient to

37 See Respondents' Pre-Hearing Brief No. 1 Regarding the Law on Attorney Withdrawal and the Ability
to Receive Compensation,

* dugustson, 76 F.3d at 662 (quoting Royden, 331 S.W.2d at 209); see also TEX. DISCIPLINARY R. PROF'L
CoNDUCT 1.15(b) (prohibiting lawyers from terminating representation except in specific circumstances).

* Royden, 331 $.W.2d at 341-42.

“® Beaumont v. J.H. Hamlen & Son, 81 S.W.2d 24 (Ark. 1935); Rus, Miliband & Smith v. Conkle &
Olesten, 113 Cal. App. 4th 656 (2003); Faro v. Romani, 641 S0.2d 69, 71 (Fla. 1994) (holding that “when
an attorney withdraws from representation upon his own volition, and the contingency has not occurred,
the attorney forfeits all rights to compensation™); Kocha & Jones, P.A. v. Greenwald, 660 So.2d 1074
{Fla. Dist. Ct. App. 1995) (holding that attorney forfeited all rights to compensation under contingency
agreement by withdrawing as counsel before contingency occurred); Sosebee v. McCrimmon, 492 S.E.2d
584 (Ct. App. Ga. 1997); B. Dahlenburg Bonar, P.S.C. v. Waite, Schneider, Bayless & Chesley Co.,
LP.A., 373 SW.3d 419, 423 (Ky. 2012); Weinberg v. Gharai, 338 S.W.3d 307 (Ky. Ct. App. 2011}
(holding that an attorney who was retained on contingency fee basis, but withdrew after an adverse
summary judgment ruling and failed to take the case on appeal, could not seek fee under the contingency
fee agreement); Kyle v. Glickman, No. Civ. A. 99-3111, 2001 WL 35996143, at *4 (E.D. La. June 29,
2001) (holding that attorney’s withdrawal was not for just cause and “he forfeited his right to a fee by
abandoning Kyle’s case” where he, among others, “testified that he withdrew only because he anticipated
that Kyle’s case would be arduous and expensive™); In re Thomasson's Estate, 144 S.W.2d 79 (Mo.
1940); Bell & Marra, plic v. Sullivan, 6 P.3d 965, 969 (Mont. 2000) (rejecting financial burden as good
cause and stating “the majority rule in American jurisdictions and the rules of professional conduct
establish that an attomey may not collect a fee for services arising from a contingency arrangement if the
attorney withdraws from representation without good cause.”); Dinter v. Sears, Roebuck & Co., 651 A.2d
1033, 1038-40 (N.J. Super. Ct. App. Div. 1995); Kakn v. Kahn, 186 A.D.2d 719, 720 (N.Y. App. Div.
1992); W. Wagner & G. Wagner Co., L.P.A. v. Block, 669 N.E.2d 272, 276 (Oh. Ct. App. 1995); Ausler v.
Ramsey, 868 P.2d 877, 881-82 (Wash. Ct. App. 1994); Hardison v. Weinshel, 450 F. Supp. 721 (E.D.
Wis, 1978).




terminate and receive compensation, the client must have engaged in culpable conduct.*! Just

cause exists where the client (1) attempts to assert a fraudulent claim; (2) fails to cooperate; (3)

refuses to pay for services; (4) degrades or humiliates the attorney; or {5) retains other counsel

with whom the original attorney cannot work.*? All of these factors focus on the conduct of the
)

client and not the firm’s own financial interest or developments in the case. Jenner has presented

no evidence to support a finding that any of these client-focused situations apply here. To the

contrary, Jenner believed it could terminate for any reason “at any time” and still recover.

(RX55)

Jenner terminated its representation of Parallel because it determined that such
representation was no longer in the firm’s economic interests. (RFF at 19, 91; 22, 1101; 24, 9
110-111; 26-27, Y 118-119; 30, 19 129-130; 32-33, 7 140; RX87; CX303) Termination that is
in Jenner’s economic interests is not “just cause.”**

Jenner also terminated its representation of Parallel because Parallel refused to settle
Oracle and QuinStreet “for whatever [Parallel] could get,” as Jenner recommended. (RFF at 25,
1114 & 29-30, §1 126-130) Failure to settle a case is not just cause. In Augustson, the lawyers
terminated a contingency fee contract because the client refused to settle and then sought to
recover their fees. The Fifth Circuit held—in accord with long-established Texas law—that a

client’s refusal to settle is not just cause to withdraw and be paid.* Accordingly, Jenner did not

have just cause to withdraw and for that reason, Jenner forfeited its right to recover fees.

*! Augustson, 76 F.3d at 663,

“? See id at 665-66.

* Augustson, 76 F.3d at 663; see TR. at 2060:6-2064:17.
* Augustson, 76 F.3d at 666.




C. Jenner Cannot Contractually Define “Just Cause”

Jenner has taken the position that the CFA contractually defines “just cause” and, for that
reason, it is entitled to its fees from the underlying lawsuits. (CCL at 76-78, 9 9-10) Jenner’s
claim is nothing more than a reiteration of the “contract is a contract” argument rejected by both
the Court of Appeals and the Supreme Court in Hoover.*> For Jenner to prove it had “just cause”
to terminate the CFA and its representation of Parallel and get paid, Jenner bears the burden of
showing that the contractual provision on which it relies has been recognized in Texas as “just
cause” and does not violate Jenner’s ethical duties to Parallel.*® This Jenner cannot do. Jenner’s
“just cause” was based on Parallel’s past failure to pay expenses; Parallel’s “reluctance to
consider settlement discussions;” and the protracted nature of the cases. (CX303 at 2) The past
failure to pay expenses is irrelevant because (i) the expenses were paid in full before termination;
(i1) Mascherin knew that there were sufficient monies to pay future expenses (RX60 at 2); (iii)
the appeal expenses were “relatively minimal” {RX80); and (iv) Parallel had offered to pay a
relainer to cover expenses. (CX303)

Parallel’s reluctance to seftie, about which Jenner complained multiple times (see, e.g.,

RX58; RX62 at 2; RX78; RX81;TR. at 837:8-838:20; 839:3-21 & 993:18-994:4), has been held

as a matter of law not to be just cause.*’ The final reason cited by Jenner—the complex nature of

the cases, including potential multiple appeals—are all things Jenner knew about going into the

case and are also not just cause. (See, e.g, RX11; RX124 at 3-4; TR. at 378:19-382:21, 401:6-

* See Walton, 149 S.W.3d at 845-46; Hoover, 206 S.W.3d at 560.
% Staples, 763 $.W.2d at 916-917.
*T dugustson, 76 F.3d at 666.




403:25 & 2297:7-2301:13)* Because Jenner has not satisfied its burden to prove it terminated

with just cause,” it is not entitled to recover any fees.

D. Jenmer’s Request for What Is “Fair” Is Not a Proper Measure of Quantum
Meruit or Promissory Estoppel Damages

150

Jenner repeatedly has asked the Arbitrator to award it what is “fair. Jenner’s vague

request only underscores the lack of legal support for its position. Indeed, Jenner has failed to
cite any legal basis to support such a measure of damage. In a fee-dispute case, there are only
two potential measures of damage—contract damages or quantum meruit. To the extent that
Jenner seeks to have “fair” equate to quantum meruit, Jenner has failed to carry its burden to
prove the reasonable value of its services to Parallel *!

“Unlike an award of attorney’s fees to a prevailing party, a quantum meruit award must

52

take into account the actual value of the services to the client. Thus, “while the time

* See Rapp v. Mandell & Wright, P.C., 127 S.W.3d 888, 898 (Tex. App.—Corpus Christi 2004, pet.
denied); Kyle, 2001 WL 35996143, at *4 (holding attomey forfeited right to fee because attorney
“withdrew only because he anticipated that Kyle's case would be arduous and expensive”, which was not
just cause); Bell & Marra, 6 P.3d at 970-71 (unanticipated length of case and appeals not good cause to
withdraw and law firm was not entitled to its fees).

* Staples, 763 S.W.2d at 917. In Staples, the lawyer withdrew because he thought the client would
commit perjury. Jd. at 916-17. The Dallas Court of Appeal found—as a matter of law—that he did not

meet his burden of proving the client was going to commit perjury and thus, was not entitled to recover
fees. Id. at 917-18.

* See, e.g., Tr. of Sepl. 11, 2012, Hearing on Partial Mt. for Summary Judgment at 93:5-94:13; Pre-
Hearing Brief of Claimant Jenner & Block, LLP at 33-34; CCL at 84.

* Quantum meruit permits a plaintiff to recover only for the reasonable value of services provided.
Thompson v. Smith, 248 8.W. 1070, 1072-73 (Tex. Comm’n App. 1923, judgm’t adopted).

%2 Searcy, Denney, Scarola, Barnhart & Shipley, P.A. v. Poletz, 652 S0.2d 366, 369 (Fla. 1995); see also
Bell & Marra, 6 P.3d at 970 n.1 (“[W]e also question whether an attorney’s normal hourly rate should
always be the basis of quantum meruit recovery. We also see no nexus between the attorney’s normal
hourly rate, a rate usually obtained for completed legal work, and the fee he or she deserves in an
uncompleted contingency fee case.”) (citing Ausler v. Ramsey, 868 P.2d 877, 881 n.6 (Wash. Ct. App.
1994) (“We also question whether an attoney’s normal hourly rate should always be the touchstone of
quantum meruit."}); Sosebee, 492 S.E.2d at 587 (“if the services of the attomey have no value to the client

under quantum meruit, then the client has no financial obligation to pay for services that did not achieve
ithe contingency.”).




reasonably devoted to the representation and a reasonable hourly rate are factors to be considered
in determining a proper quantum meruit award, the court must consider all relevant factors
surrounding the professional relationship to ensure that the award is fair to both the attorney and
client.” Accordingly, any recovery by Jenner is limited to the reasonable value of its services,
and Jenner bears the burden of proving such value.

The Arbitrator cannot make such an award because Jenner has presented no evidence that
the fees it seeks are reasonable. Jenner also has failed to provide any evidence regarding the
actual value of Jenner’s services to Parallel. Cunningham, Jenner’s only expert witness on fees,
admitted that he did not review or analyze Jenner’s underlying time records, instead reviewing a
summary prepared by Jenner. (RFF at 46-47, 4 197, TR. at 1117:5-10) Cunningham also
conceded that he “did not qualitatively evaluate the work that was done on any particular hour in
any particular way.” (TR. at 1182:10-14)

Under Texas law, there are at least eight factors used when determining the

reasonableness of attorneys’ fees.’® Because Cunningham simply reviewed the summaries

Jenner prepared of its and other firms’ bills, Jenner has not provided any competent evidence that
could support an award of attorneys’ fees based on quantum meruit.>

Cunningham’s fee calculation should further be rejected because, among other things, his
calculations are mathematically flawed, fail to consider all of the appropriate data, improperly
use Jenner’s $10 million hourly fees as the basis, and are an unethical fee-splitting arrangement.

(RFF at 46-47, § 197) These significant errors render Cunningham’s calculation unreliable.

% Santini v. Cleveland Clinic Fla., 65 So.3d 22, 33 (Fla. Dist. Ct. App. 2011).
* See Arthur Andersen, 945 S.W.2d at 818; see also TEX. DISCIPLINARY R. PROF’L CONDUCT 1.04(b).

% See Arthur Andersen, 945 S.W.2d at 818; Nguyen Ngoc Giao v. Smith & Lamm, P.C,, 714 8. W.2d 144,
148 (Tex. App.—Houston [1st Dist.] 1986, no writ).




Jenner’s damages calculation should also be rejected because it requires the Arbitrator
improperly to rewnte the CFA. Paragraph 9.a(iii) states that “at the conclusion of any
Enforcement Activity, pay Jenner & Block an appropriate and fair portion of the Contingency
Fee Award based upon Jenner & Block’s contribution to the result achieved as of the time of
termination of this Agreement (to the extent that Jenner & Block has not already been
compensated under Section 9.a.(i) hereunder).” (RX12) (emphasis added). Yet, Cunningham’s
“calculation” does not take the “result achieved as of the time of termination” into account and
reads it out of the CFA completely. (TR. 2405:17-2406:21; RCL at 56-57, | 243-44) And,
Cunningham’s calculation also ignores that 9.a.(iii} is not a stand-alone provision; it provides
compensation only in addition to the unconscionable 9.a.(i) provision. (RX12) These required
re-writes only underscore the CFA’s unenforceability.

There is nothing fair to Paralle] about Jenner’s calculations. Parallel has been forced to

spend approximately $2 million in this fee dispute. (RX139-141) Parallel paid Bosy Bennett

approximately (RX130-132) for which

Jenner and Cunningham have not credited Parallel; Baker Botts over (RX129),
Hinshaw & Culbertson approximately RX134); plus local counsel, Potter Anderson
{RX135) and Young Conaway (RX136). On top of that, Jenner wants between $3.2 million and
$4.4 million (CFF at 60-61, 11 210-212). If Jenner is able to recover even $3 million, this will
mean that Parallel will have been paid fees exceeding

in Oracle and QuinStreet settlements.




III.  JENNER CANNOT RECOVER UNDER QUANTUM MERUIT BECAUSE IT
HAS UNCLEAN HANDS

Quantum meruit is an equitable remedy and to recover under it, Jenner is required to have

“clean hands.”*® In other words, Jenner is required to prove that it did not act unfairly. Jenner

cannot do so because Jenner breached its fiduciary duties to Parallel and committed legal
malpractice. (See infra Sections VII and VIII) The Texas Supreme Court has held that fee
57

forfeiture is appropriate in these circumslances.

IV.  JENNER CANNOT RECOVER BECAUSE IT MADE AN EXCESSIVE DEMAND

Jenner’s consistent demand for $10 million in attorneys’ fees up until the month before
the arbitration hearing also precludes it from recovering its attorneys’ fees in this arbitration.
(RFF at 45, 91 192-193) Jenner required Parallel 1o defend against a $10 million claim which it
now disclaims. (See CCL at 73, 7) Jenner’s September 2012 demand is equally excessive in
that it seeks a 23% fee for the Oracle arbitration, which has not even commenced. (RX117)
Jenner’s excessive and unconscionable demands preclude recovery of attorneys’ fees.”®

V. EPICREALM IS NOT A PROPER DEFENDANT IN THIS ARBITRATION

epicRealm Licensing, L.P. is dissolved and is no longer in existence. (RFF at 9, ] 44)
Once cpicRealm dissolved, it could no longer sue or be sued.”® Jenner consented to the
assignment of the CFA from epicRealm to Parallel. (CX8) Jenner—during the QuinStreet
case—also litigated the issue of whether epicRealm was a proper party after the transfer of the

patents to Parallel. (CX12 at 25 [Docs. 55, 56]; see RX22 at 2 (“epicRealm has been dissolved

* Truly v. Austin, 744 S.W.2d 934, 938 (Tex. 1988).
57 See Burrow v. Arce, 997 S.W.2d 229, 238 (Tex. 1999).

% Findlay v. Cave, 611 SW.2d 57, 58 (Tex. 1981); Respondents’ Pre-Hearing Brief No. 4 on the
Doctrine of Excessive Demand and Attorneys’ Fees at 2-3.

¥ Hunter v. Fort Worth Cap. Corp., 620 5.W.2d 547, 549-50 (Tex. 1981).




as a legal entity, and is no longer a proper party to this action.”)) Accordingly, Jenner should
take nothing on its frivolous claims against epicRealm.
Vi. JENNER BREACHED THE CFA

Jenner’s premature termination of its representation of Parallel without just cause
constitutes a breach of contract under the terms of the CFA. Jenner agreed, inter alia, 1o (1)
represent Parallel on a contingent fee basis in the Oracle and QuinStreet cases; (2) “initiate,
prosecute and conclude Enforcement Activities against Infringing Parties”; and (3) not take or
forbear from taking any activity or action that would or could be reasonably expected to impair
[Parallel’s] rights under the CFA. (RX12 {1, 2, 7) Jenner violated each of these contractual
duties by abandoning Parallel for Jenner’s own economic interesis. (RFF at 28-30, Y 123-130;
Bosy Depo. 173:15-17 (testifying that Jenner “abandoned” Parallel and that the abandonment
was “harmful” to Parallel)).

Jenner terminated its representation of Parallel on January 2, 2009, well in advance of the
conclusion of QuinStreet and Oracle. (RX87) The timing of Jenner’s termination could not
have come at a worse time for Parallel, as Jenner terminated its representation less than a month
after Judge Robinson’s December 4, 2008, summary judgment of non-infringement in favor of
Oracle. (TR. 361:15-19; Bosy Depo. 173:15-17) In the words of the counsel who picked up the
pieces of the Oracle and QuinStreet cases after Jenner jumped ship, “[t]he case was in a ditch”
because it had been lost due to the adverse summary judgment ruling of non-infringement. (TR.
1487:10-21)

As of January 2, 2009, the Oracle and QuinStreet cases were far from concluded. In
Oracle, Parallel needed to appeal the adverse summary judgment ruling to the Federal Circuit

(and then proceed with the case depending on the outcome of the appeal). Jenner's trial team

universally believed that Judge Robinson’s adverse summary judgment ruling was wrong and
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would be reversed on appeal. (RFF at 22, § 104) In fact, the trial team thought “it was a very
winnable appeal . . . probably one of the best [they’d] seen.” (RFF at 22, ¥ 104; Bosy Depo.
61:14-21, 62:5-9 (testifying that the ruling was “wholly erroneous,” “had no merit,” and “would
be reversed”)) Even so, Jenner refused to perform the CFA and represent Parallel in the Oracle
case 1o its conclusion. Similarly, Jenner informed Parallel that it was not interested in continuing
to represent Parallel in QuinStreet. (RFF at 28-30, 99 123-130)

Jenner further breached the CFA by refusing to represent Parallel in the Microsofi portion
of QuinStreer and by acting only as settlement counsel in QuinStreer. (RFF at 29, § 125) The
CFA required Jenner to initiate, prosecute, and conclude the QuinStreet case—not just settle it.
(RX1292) The CFA also required Jenner to represent Parallel in connection with Microsoft
because it was a matter “arising out of or related to Enforcement Activities,” i.e., QuinStreet.
(RX12 § 2) Jenner was aware by September 2007 that Microsoft may become involved in
QuinStreet. In fact, QuinStreet disclosed it was using Microsoft’s 1IS system, and Fokas asked
Jenner to check conflicts to confirm Jenner could handle the Microsoft claims in the event
Microsoft became part of the case. (CX202; RFF at 13-14, 1 67; TR. 1372:5-12 & 19-21) Thus,

Jenner’s refusal to represent Parallel with respect to Microsoft constituted an additional breach of

the CFA. (RX1292)%

Section VIILC. sets forth a summary of the damages sustained by Parallel as a result of

Jenner’s breach of the CFA. In addition, Parallel had to pay multiple firms

® Some evidence was presented that, when the Microsoft issue arose, Parallel asked Jenner whether it
would handle the Microsoft claims. Parallel’s inquiry did not change Jenner’s obtigation to handle the
Microsoft claims. Indeed, the CFA can only be medified in writing. (RX12, § 15)
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handle the cases. (RX129-132 & 134-136) Finally, Parallel is also entitled to attorneys’ fees in
the amount of $760,000 as a result of Jenner’s breach of contract.®*

VIL. JENNER WILLFULLY BREACHED ITS FIDUCIARY DUTIES TO PARALLEL

The elements of a breach of fiduciary duty claim are: (1) the existence of a fiduciary
relationship between the plaintiff and the defendant; (2) defendant’s breach of the fiduciary
duties accompanying the relationship; and (3) the breach of the duty that either injured the
plaintiff or benefited the defendant.®

A. Jenner Owed Parallel Fiduciary Duties

Attorneys owe fiduciary duties to their clients upon the creation of the attorney-client

relationship.* “The term ‘fiduciary’ refers to integrity and fidelity; thus, ‘the attorney-client

relationship is one of the most abundant good faith, requiring absolute perfect candor, openness
and honesty, and the absence of any concealment or deception.””® Because Jenner was
Paralle]’s counsel, Jenner owed Parallel fiduciary duties,*

B. Jenner Breached its Fiduciary Duties to Parallel

Breach of fiduciary duty by an attorney most often involves the attorney’s failure to

disclose conflicts of interest, placing personal interests over the client’s interests, improper use of

®! See TEX. CIv. PRAC. & REM. CODE § 38.001; TR. 2451:11-15. This claim was properly presented. See
Jones v. Kelley, 614 S.W.2d 95, 100 (Tex. 1981) (discussing possible forms of presentment).

% Jones v. Blume, 196 S.W.3d 440, 447 (Tex. App.—Dallas 2006, pet. denied).
® See, e.g., Willis v. Maverick, 760 S.W.2d 642, 645 (Tex. 1988).

 Beck v. Law Offices of Edwin J. (Ted) Terry, Jr., P.C., 284 S.W.3d 416, 429 (Tex. App.—Austin 2009,
no pet.) (quoting Goffney v. Rabson, 56 S.W.3d 186, 190-94 (Tex. App.—Houston [14th Dist.] 2001, pet.
denied)); see also Duerr v. Brown, 262 S.W.3d 63, 71 (Tex. App.—Houston [14th Dist.] 2008, no pet.)
(“A legal malpractice claim focuses on whether an attorney represented a client with the requisite level of
skill, while a breach of fiduciary duty claim encompasses whether an attorney obtained an improper
benefit from the representation.”).

5 See Willis, 760 S.W.2d at 645; RX12.




client confidences, engaging in self-dealing, and making misrepresentations.®® Here, Jenner
gaging g g P

breached its fiduciary duties of candor, loyalty, and care by abandoning Paralle! without Just
cause and by failing to disclose its ongoing, strategic plans to terminate the CFA and its internal
analysis of the value of the Oracle and QuinStreet cases at a time when it was advising Parallel
on case-dispositive decisions. (RFF at 18-30, 49 89-130) For example, at the Oracle mediation,
Jenner advised Parallel not to settle for less than (RFF at 18, 9 87) But less than
two weeks later, Mascherin recommended to Jenner management to reconvene the Oracle
mediation with a goal of achieving a pre-trial settlement of $30 million and to “consider whether
the firm should continue its Contingent Fee Agreement with epicRealm.” (RX46 at 1-2) Levy
approved Mascherin’s recommendation (RXS0; TR. at 937:21-938:21), but Jenner did not tell
Parallel that its opinion was that Parallel should return to mediation and attempt to settle Oracle
for (TR. at 939:4-20; RFF at 20, ] 95)

Similarly, just three hours after the adverse summary judgment in Oracle, Jenner focused
only on its own interests as evidenced by an e-mail from Terri Mascherin to Jenner's
management commitiee, which stated “once we know what happens tomorrow [at the pre-trial
conference], we will have a decision to make regarding how much longer Jenner & Block will
continue the representation.” (RX55) Mascherin highlighted Jenner’s unconscionable “heads
we win; tails you lose” philosophy regarding the CFA by erroneously explaining:

[O]ur contingent fee agreement allows us to terminate the engagement for any

reason on 30 days notice, so long as that is consistent with our ethical obligations.

In the event we terminate and the client ultimately succeeds in recovering money

in a judgment or settlement of its claims, we remain entitled to be compensated at

a minimum for our fees incurred, based upon our regular hourly rates, plus

expenses incurred as of the date we withdraw, minus any cost that the client
incurs in bringing new counsel on board. (RX55)

% See Gibson v. Ellis, 126 S.W.3d 324, 330 (Tex. App.—Dallas 2004, no pet.).
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Jenner also actively worked to have Parallel agree to settle its claims in Oracle and
QuinStreet. For example, Jenner advised Parallel to give up valuable rights in Oracle in
December 2008 in order to persuade Oracle to pass on the January 2009 trial without disclosing
to Parallel its contemporaneous intent to terminate the Agreement. (RX73; RX76; RFF at 26, 4
117) Specifically, Jenner advised Parallel to cease pursuing claims against any customers of
Oracle or BEA (a company recently acquired by Oracle) and 1o agree that the finding of non-
infringement would apply to all of BEA’s products should the Federal Circuit affirm the
summary judgment. Jenner encouraged Parallel to give up all these valuable rights without ever
disclosing to Parallel that these concessions would ease Jenner’s path to withdrawal.

In an effort to convince Parallel to settle QuinStreet and Oracle, Jenner told Parallel that
its chances of success on appeal in Oracle were only 30-50% despite internal discussions and the
trial team’s belief that the chances of winning on appeal were very strong. (RFF at 22, 9 104;
TR. 2363:25-2364:18) Had Parallel followed Jenner’s advice, Oracle would have settled for

Oracle only at a

Federal Circuit mediation; a figure that would have netted Jenner a $33,000 fee. (RFF at 40, q

171; TR. at 2399:13-2400:9)

Despite agreeing to “prosecute and conclude” Oracle and QuinStreet, Jenner terminated
the CFA on January 2, 2009, in the midst of looming deadlines in QuinStreet and the impending
appeal of the Oracle summary judgment. (RFF at 34, § 147) Parallel’s enforcement initiatives
were “dead” pending the outcome of the Oracle appeal. (TR. 1942:21-1943:22) Jennmer’s
sudden abandonment of its representation of Parallel put Parallel in the position of having to
retain new counsel on an hourly-fee basis with a $100,000 retainer to prosecute and conclude the

ongoing Oracle and QuinStreet cases when Jenner knew Parallel was unable to pursue the cases




on anything but a contingent-fee arrangement. (RFF at 38-39, 4 164-166) As Jenner’s
replacement counsel aptly summarized:

The timing of Jenner’s withdrawal left Parallel Networks in a position where they

had to secure counsel when the case was in a ditch. And the status of the case

being in a ditch means that it is highly unlikely, if not impossible, that you can

secure counsel on a contingent basis. (RFF at 38-39, 11 164-165)

In violation of its fiduciary duties, Jenner put its interests ahead of Parallel’s. In October
2008, Jenner calculated the value of the Oracle and QuinStreet cases and determined it had
become more valuable to quit than to stay in the cases. (TR. 1232:17-1234:14) Rather than
disclose Mascherin’s new analysis of the Oracle case and its contemplation of termination of the
CFA, Jenner encouraged Parallel to settle so that Jenner could get its 33% contingency fee.
After losing on summary judgment in Oracle, Jenner knew that the January trial in Oracle and
impending deadlines in QuinStreet would have impeded its immediate withdrawal;, Jenner
pushed Parailel to make many important decisions about the lawsuits without disclosing its
intentions to terminate the relationship. Jenner’s self-centered approach exemplifies the breach

of its fiduciary duties.

C. Parallel Is Entitled to a Forfeiture of Jenner’s Fees as a Result of Its Breaches
of Fiduciary Duties

As a result of Jenner’s repeated breaches of fiduciary duties to Parallel, Parallel is entitled
to damages or, at a minimum, the forfeiture of any fees to which Jenner might otherwise be
entitled. This is because “a person who agrees to perform compensable services in a relationship

of trust and violates that relationship breaches the agreement, express or implied, on which the

right to compensation is based.”® Parallel is not required to show damage.®® Fee forfeiture is

57 Burrow, 997 8.W.2d at 237-38,
58 Id. at 240.




appropriate because Parallel has shown clear and serious breaches by Jenner, and forfeiture of
the fee is necessary to protect the attorney-client relationship.
V1II. LEGAL MALPRACTICE

In a legal malpractice claim, a plaintiff must prove that (1) the attorney owed the plaintiff
a duty, (2) the duty was breached, (3) the breach proximately caused the plaintiffs injuries, and

(4) the plaintiff incurred damages.?

A lawyer in Texas is held to the standard of care which
would be exercised by a reasonably prudent attorney.” Jenner is liable for legal malpractice
because: (1) it abandoned its duties under the CFA; and (2) it failed to adequately investigate
and advise Parallel on the value of QuinStreet which caused Parallel to negotiate and ultimately

accept an impaired, drastically reduced settlement.

A. Jenner Abandoned Parallel and Its Duties under the CFA

Jenner was contractually bound to (1) prosecute and conclude the Oracle and QuinStreet
cases and (2} not to take any actions which would impair Parallel’s rights under the Agreement
or in any Enforcement Activity. Jenner terminated its representation of Parallel long before the
conclusion of the Oracle and QuinStreet cases. Knowing that Parallel required counsel for the
Oracle appeal and could not obtain alternative representation in QuinStreet on a contingent fee
basis. No lawyer exercising ordinary care would put its client in such a position.

B. Jenner’s Failure To Properly Prosecute the QuinStreet Case Caused Parallel To
Negotiate and Accept an Impaired Setttement

Jenner’s breach caused Paralle! damages, including, but not limited to, the reduced
settlement value in QuinStreet. By virtue of Parallel’s discovery efforts in the Herbalife case

coupled with QuinStreet’s early production of the necessary source code, wiki files,

% See McMahan v. Greenwood, 108 S.W.3d 467, 495 (Tex. App.—Houston [14th Dist.] 2003, pet.
denied) (citing Peeler v. Hughes & Luce, 909 S.W .2d 494, 496 (Tex. 1995)).

" Cosgrove v. Grimes, 774 5.W.2d 662, 664 (Tex. 1989).




configuration files, financial documents, proprietary software, and other documents for its DSS
and DMS businesses, Jenner possessed everything it needed to establish that QuinStreet’s DSS
and DMS products infringed Parallel’s patents. (RX27, 29) QuinStreet disclosed that its DSS
and DMS businesses used the same web servers and infringing architecture that QuinStreet had
provided to Herbalife. (TR. 2352:21-2354:22) Jenner did not study the DMS side of
QuinStreet’s business and never prepared claim charts for DMS. (RFF at 13, § 64) Indeed, as
Margolis testified, Jenner’s only concern was the web-hosting business, DSS—*[t}hat’s all we
cared about.” (Id) Compounding Jenner's lack of initiative to work up the case, the technical
and financial information produced by QuinStreet were subject to a protective order that
prevented Parallel from viewing any of the information. (TR. 1377:11-18)
By simply focusing on the DSS side of QuinStreet’s business, Jenner’s valuation of
Parallel’s case against QuinStreet was fatally flawed and resulted in Parallel settling for
which has been described as “a fire sale” and a “terrible deal.” (RFF at 39, 9 168;
RX15) Had Jenner exercised reasonable prudence, Jenner and Parallel would have known
QuinStreet’s settlement value was approximately million, (RX125 at 16 and Ex. 6)
Indeed, Mascherin opined that the value of QuinStreet was up 1o (RX60 at 3)
Instead, Jenner left Parallel in the dark (yet again) to negotiate and ultimately accept an impaired
settlement based on an incomplete set of facts. Accordingly, Jenner wholly failed to comply
with its duty to act as a reasonably prudent lawyer,

C. Jenner’s Legal Malpractice Caused Parallel Damages

In cases like this—where a poor settlement is achieved as a result of legal malpractice—

the appropriate measure of damage is the difference between the value the case settled at, and the




value the case could have settled but for the malpractice.”’ Contrary to Jenner’s contention that
the value must be established at trial, impairment of settlement value is an appropriate measure

of damages, especially where, as here, the sole data point for comparison is a settlement and not

a final judgment or jury verdict.”” Therefore, the appropriate measure of damage in this case is

the difference between the value of the actual QuinStreet settlement and the amount at which the
case should have settled had it not been for Jenner’s abandonment.

In calculating the amount of damages Parallel suffered as a result of Jenner’s wrongful
termination and neglect, Parallel’s damages expert, Chase Perry, conducted a “but-for analysis”
to determine what would have occurred in the absence of Jenner’s breaches and compared it to
the settlement with QuinStreet that actually occurred. (RFF at 50-51, 91 211-214) Based on
Perry’s analysis, Parallel suffered damages in the amount of $18,545,960. (Jd.; RX148; RX149)

Jenner’s expert concedes that applying Perry’s 2.53% effective rate to the DSS
(webhosting) revenues yields a reasonable settlement value of (TR. 2227:20-2231:25)
This leaves only to compensate Parallel for the
million of DMS revenue. (/d.) Jenner’s expert agrees that applying the

both sides of the business results in the same settlement value by Perry. (/d.)

' Heath v. Hervon, 732 S.W.2d 748, 753 (Tex. App--Houston, [14th Dist.] 1987, writ denied) {(allowing
damages based on “the difference between the value of the settlement handled properly and improperly™);
see also Stonewall Surplus Lines Ins. Co. v. Drabek, 835 $.W.2d 708, 712 (Tex. App.—Corpus Christi
1992, pet. denied) (finding a fact issue as to damages in a legal malpractice case due to evidence of the
settlement value before and after the defense attorney’s conduct resulted in the striking of the defendant’s
pleadings); Ballesteros v. Jones, 985 S5.W. 2d 485, 498-99 (Tex. App.—San Antonio 1998, pet. denied);
Alexander v. Turtur & Assoc., 146 S.W.3d 113, 117 (Tex. 2004) {citing Haynes & Boone v. Bowser
Bouldin, Ltd., 896 8.W.2d 179, 181 (Tex. 1995) (holding “[i]in order to recover damages, a plaintiff must
produce evidence from which the jury may reasonably infer that the damages sued for have resulted from
the conduct of the defendant.™)).

72 See Heath, 732 S.W.2d at 753.
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From: Mascherin, Tormi L

Sent; Wednesday, December 31, 2008 5.19 PM

To: Levy, Susan C

Ce; Roper, Harry J; Bosy, George S; Smith, Paul M; Markowshi, Robert T; Margoiis, Paul D;
Bricker, Ross B

Subject: Paralle! Networks

Attachments: CHICAGO-#1723055-v1-
TLM__Memo_to_Susan_Levy_rc_Parallel_Networks_Termination_of_Engagemem DOG

Susan:

Altached is the memorandum that you requested summarizing lhe several discussions that we have
had in recent days wilh the client and among the firm tawyers working on this engagement.

Terri

Tern L. Mascherin
Jenner & Block LLP

330 N. Wabash Avenue
Chicago, IL 80611-7603
Tel (312) 923-2799

Fax (312) 840-7799
TMascherin@jennes.com

Ww. e RNEr.COm

CONFIDENTIALITY WARNING: This el moy contain pinieged o confidential intarmation and it ot the soke uso of the intarcted recipient(s). Any unauthortes
use of chscloaurn of ths communicotion is peohibilad. I you beheve thal you have received Uis amad in ewro), please naoilily the sencer immediatsly and Belete 0
from your sysiem.
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MEMORANDUM JENNER&BLOCK

Jeaner & Block 11p

DECEMBER 31, 2008 (;:iun;go
ew York

Washington, IC
Susan C_ Levy
Hamy ). Roper
George S. Bosy

Paul M. Smith
Paul D. Margolis

Teri L. Mascherin
Parallel Networks
Fite No. 47269-10037

Subject: Termination of Engagement

This Memorandum summarizes our recent internal discussions concerning whether and if so
under what terms Jenner & Block should continue representing Parallel Networks in two cases
pending in federal court in Delaware, and our discussions with the client on the same topic.

We currenily represent Paralle) Networks in two actions pending in Delaware: Oracle v.
Purallel Networks, and Quirn Streer v. Parallel Nenvorks. Our contingent fec agreement
provides that the client s to pay expenses on 30-day terms, and that we will be compensated for
our work exclusively through a contingent fee which is set as a declining percentage based upon
the size of any recovery. The Agreement permits us to terminate the representation at any time,
consistent with our ethical obligations. If we terminate and the clicnt later achicves a recovery
through trial or setthement, we are entitled to be paid all unpaid expenses, as well as (o be
compensated [or the lime we devoted 10 the representation through termination, at our regulas
hourly rates.

In early December, the Federal District Court entered summary judgment a2gainst our client on its
infringement claims in the Oracfe case, leaving several of Oracle's claims of invalidity, as well

as a claim ol incquitable conduct, set to be tried in January 2009. Our client recently reached an
agreement with Oracle to avoid thal trial pursuant to which Oracle volurtarily dismissed its
remaining claims, without prejudice, and the summary judgment was converted to a final
judgment so that our clicnt may take an immediate appeal from that judgment. During the
course of working out that agreement, we advised our client that it would be in the client's best
interest to accept Oracke's invilation to recunvene settlement discussions. At the time, Oracle’s
counsel indicated that Oracle was inlerested in settling, and that in his view any settlement would
not reach eight figures. Our client was not willing to engage in settlement talks at that time.

JBPN (0049068




CONFIDENTIAL

Our outstanding fee investment in the Oracle case is approximately $10 million. Until recently,
the client was several months in arrcars on its obligation to pay expenses. The client paid the
past-duc expenses (totaling about $550,000) last week with proceeds from the settlement of two
other cases that had been handled by ather law firms.

The second casc, Quim Street, was filed more recently and is still in the pleading stage.
Recently, Quinn Street (which is the plaimtiff in this declaratory judgment action) filcd a third-
party complaint against Microsoft, sccking indemnification against our counterclaims for
infringement. Microscft, in turn, filed a "downward sleping Rule 14 Complaint™ against our
client, sceking a declaratory judgment thal none of its produdts infringe. Quinn Street moved to
dismiss that Complaint, and our client also expects to move 10 dismiss. If Microsofl remains in
the case, the case will require an investment of allorney time comparable to the Cracle case.
Without Microsoft, the case is small and potential damages may not justily the investmem
necessary 10 prepare and try the case. Prior to Microsoft filing its claims, we had beenin
settlement discussions with Quinn Street’s lawyers. Based upon thosc discussions, we believe
that the casc against Quinn Sircet could be setiled in the near finure for approximately $750,000.
Two weeks ago, we recommended to the client that he permit us to continue scitlement
discussions with Quinn Streel. He did not authorize us to do so. ‘Thereis a court-ordered
mediation in the case se1 for the end of January. We have invested approximately $1 million in
attorneys’ fees in the case to date.

Yesterday, Paul Margolis spoke with the client. At that time, the client said that he did not want
to split the Oracle and Quinn Street cases between two firms, and that we should decide whether
we wish to continue to represent Parallel Networks in both cases. Following that discussion,
Susan, Harry, Paul Smith, Paul Margolis and 1 spoke about what the firm should do. We decided
to recommend to the clicnt that we stay in the Oracle case through appeal, and to advisc the
client that if the appeal is successful, he should reopen sctilement negotiations with Oracle. If
Parallel Networks were to win the appea), it would have leverage in settlement, and would still
be facing the time and investment necessary to try the liabiity and damages cases seriatim,
defending appeals of each, before it realized any recovery through a verdicl. Thus, we
concluded, a settlement after appeal should be attractive to our client. We decided 1o tel) the
client that we prefer not to continue in the Quinn Strect case, but that we would be willing to
remain in the case to assist the client in negotiating a setement with Quinn Street. We agreed
that Harry and Paul Margolis would call the client again today.

"This moming Harry and Paul spoke wilh the cliens. The client sugpesied that Jenner & Block
stay in both cases, but that we suggest a figure now at which we would recommend 1hat Parallel
Networks setife the Oracle casc if the appeal is successful, If the client agreed to settle at that
amount and we were abie 1o obtain a sctilement with Oracle, Jenner & Block would receive 33%
of the settlement. If the cliem did not agree that the amount was sufficient, Jenner & Block
could then withdraw from the case, and if Paratlel Networks ultimately received a recovery we
would receive 33% of the amount at which we had advised the client 10 settde.

Susan, Harry, Paul and | discussed that proposal this moming. We agreed that it was not
atiractive because: (1) given the size of our existing investment, it is unfikely a settlement could
be achieved that wouid allow us to recoup our full investment, while under the existing fee
agreement we retain that nght; and {2) we are not interested in prosecuting the Quinn Street case
to trial.
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In our discussion this morning we agreed that the firm should terminate the existing engagement
at this time, pursuant to the Contingent Fee Agreement provisions permilting us to terminate,
rather than pursuing the clieni’s proposed arrangement. Given the zgreement obviating the nced
for the Janvary trial there are no pressing dates in the Oracle case. The only upcoming dates in
Qwinn Street are the mediation and the deadline for Paraliel Networks to file its motion to
dismiss Microsofi’s complaint. Thus, we belicve that we may terminaie the cngagement at this
time consistent with our cthical obligalion not to disadvantage our client. We will, of course,
cooperate with new counsel 1o get them up to speed on the iwo cases.

TLM
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